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To: Wood, Robert[Wood.Robert@epa.govl; Hewitt, Julie[Hewitt.Julie@epa.gov]; Born,
Tom[Born. Tom@epa.govl; Shriner, Paul[Shriner.Paul@epa.gov]; Matuszko,
Jan[Matuszko.Jan@epa.gov}; Biddle, Lisa[Biddle.Lisa@epa.gov]; Hoffman,
Wendy[Hoffman.Wendy@epa.gov}; Pritts, Jesse[Pritts.Jesse@epa.gov]; Covington,
James[Covington.James@epa.gov}; Highsmith, Damon[Highsmith.Damon@epa.gov}; Lewis,
Samantha[Lewis.Samantha@epa.gov]; Zipf, Lynn[Zipf.Lynn@epa.gov}]; Southerland,
Elizabeth[Southerland.Elizabeth@epa.gov]; Skane, Elizabeth[Skane.Elizabeth@epa.gov}];, Wade,
Alexis[Wade.Alexis@epa.gov]; Witt, Richard[Witt.Richard@epa.gov]; Levine,
MaryEllen[levine.maryellen@epa.gov}; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Garbow,
Avi[Garbow.Avi@epa.govl; Balserak, Paul[Balserak.Paul@epa.govl]; Beauvais,
Joel[Beauvais.Joel@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]; Stoner, Nancy[Stoner.Nancy@epa.govl;
Kopocis, Ken[Kopocis.Ken@epa.govl; Zobrist, Marcus{Zobrist. Marcus@epa.gov]; Piziali,

Jamie[Piziali. Jamie@epa.gov]; Saxena, Juhi[Saxena.Juhi@epa.gov]; Newbold,
Steve[Newbold.Steve@epa.govl; Muellerleile, Caryn[Muellerleile.Caryn@epa.govl; Jenkins,
Robin[Jenkins.Robin@epa.govl; Chan, Jennifer[Chan.Jennifer@epa.gov]; Barron,
Alex[Barron.Alex@epa.gov]; Tarquinio, Ellen[Tarquinio.Ellen@epa.govi; Krieger,

Andrew{Krieger. Andrew@epa.gov}; Strassler, Eric[Strassler.Eric@epa.govl; Lalley,
Cara[Lalley.Cara@epa.govl]; Senn, John[Senn.John@epa.gov]; Loop, Travis[Loop.Travis@epa.govl;
Shapiro, Mike[Shapiro.Mike@epa.gov]; Sawyers, Andrew[Sawyers.Andrew@epa.gov}]; Gilinsky,
Ellen[Gilinsky.Ellen@epa.gov]; cathy.tortorici@noaa.govicathy.tortorici@noaa.gov]; Drew
Crane[Drew_Crane@fws.gov]; Pamela Lawrence - NOAA Federal[pamela.lawrence@noaa.gov}]; Patrice
Ashfield[patrice_ashfield@fws.govl]; Jennifer.Schultz@noaa.gov[Jennifer.Schultz@noaa.gov]; Kristine
Petersen - NOAA Federallkristine.petersen@noaa.gov}; Ron.dean@NOAA.gov[Ron.dean@NOAA.gov];
Souza, Paul[paul_souza@fws.gov]; Frazer, Gary[gary_frazer@fws.govj;
donna.wieting@noaa.gov[donna.wieting@noaa.gov]; Lois Schiffer - NOAA
Federal[lois.schiffer@noaa.gov]; Boling, Edward[ted.boling@sol.doi.gov];
hilary.tompkins@sol.doi.gov]hilary.tompkins@sol.doi.gov}; Barsky, Seth (ENRD[Seth.Barsky@usdoj.gov};
Nagle, Deborah[Nagle.Deborah@epa.gov]

From: Wood, Robert

Sent: Tue 6/17/2014 8:22:54 PM

Subject: You are Invited to a Reception for Cooling Water Intakes Final Rule and ESA Consultation
Cooling Water Intake Final Rule Reception Invitation.pdf

Hi Everybody,

Thanks for your patience, we have now set the date and you are invited to a reception on Tuesday June
24, 2014 at EPA to honor your contribution to the Cooling Water Intake Structures Final Rule and
Completion of the Endangered Species Act Consultation. Please see the attached invitation for details
and remember to RSVP (acceptances and regrets) using the email address link in the attachment.
Thanks, and hope to see you next Tuesday.

Rob

Robert K. Wood, Director
Engineering and Analysis Division
U.S. EPA Office of Water
202-566-1822
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To: Edward Boling[ted.boling@sol.doi.gov]; Feldt, Lisa[Feldt.Lisa@epa.govl]; Kopocis,
Ken[Kopocis.Ken@epa.govl; Stoner, Nancy[Stoner.Nancy@epa.govl; Neugeboren,
Steven[Neugeboren.Steven@epa.gov]; Wade, Alexis[Wade.Alexis@epa.gov]; Witt,
Richard[Witt.Richard@epa.gov]; Levine, MaryEllen[levine.maryellen@epa.gov}]; Southeriand,
Elizabeth[Southerland.Elizabeth@epa.gov]; Wood, Robert{Wood.Robert@epa.govy;
lois.schiffer@noaa.govllois.schiffer@noaa.gov]; Sarah Greenberger[sarah_greenberger@ios.doi.gov};
Gary Fraser[gary_fraser@ios.doi.gov}; Nicole Buffa[nicole_buffa@ios.doi.govl; Peg
Romanik{peg.romanik@sol.doi.gov]; Garbow, Avi[Garbow.Avi@epa.gov}; Paul
Souza[paul_souza@fws.gov]; christine.blackburn@noaa.gov[christine.blackburn@noaa.govl; Rick
Sayers[rick_sayers@fws.gov]

From: Edward Boling

Sent: Tue 1/14/2014 7:48:35 PM

Subject: FW: Invitation: 316b @ Tue Jan 14, 2014 5pm - 5:30pm (ted.boling@sol.doi.gov)
invite.ics

EPA folks are welcome to gather in my office for the call if you'd like. Avi

From: Edward Boling [mailto:ted.boling@sol.doi.gov]

Sent: Tuesday, January 14, 2014 1:51 PM

To: Edward Boling; lois.schiffer@noaa.gov; Sarah Greenberger; Gary Fraser; Nicole Buffa; Peg Romanik;
Garbow, Avi; Paul Souza; christine.blackburn@noaa.gov; Rick Sayers

Subject: Invitation: 316b @ Tue Jan 14, 2014 5pm - 5:30pm (ted.boling@sol.doi.gov)

When: Tuesday, January 14, 2014 5:00 PM-5:30 PM (GMT-05:00) Eastern Time (US & Canada).
Where: Call In:: Non-Responsive {(5:00pm EDT)

more details »

316b

When Tue Jan 14, 2014 5pm - 5:30pm Eastern Time

Where Call In: Non-Responsive
(5:00pm EDT) (maks

Calendar ted.boling@sol.doi.oov

Who *
* Kimberly Edwards
* lois.schiffer@noas
* Sarah Greenberge
* Gary Fraser
* Nicole Buffa
* Peg Romanik
* garbow.avifepa.c
* Paul Souza
* christine blackburr
* Rick Sayers

Going? Yes - Maybe - No  more options »
Invitation from Google Calendar : o

Youareteceiving this.cotirtesy email atihe account garbow.avi@epa gov-hecalse you are an attendee of this-event

To swp receiving ‘!fuiurgné}t:iiﬂ&tkrrm for this gvent decline this event. Alternatively yoricansion Up.fora Google dccoiintat htms://WWW.google.éc;m/caiendar/ and
controbyournotification setlings foryour-entire calendar:
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316b

Call In: Non-Responsive

EDT)
20140114T220000Z
CONFIRMED

PRODID
-//Google Inc//Google Calendar 70.9054//EN

Version
2.0

CALSCALE
GREGORIAN

METHOD
REQUEST

Start Date/Time
20140114T220000Z

End Date/Time
20140114T223000Z

DTSTAMP
20140114T7185020Z

ORGANIZER ( CN=Edward Boling )
mailto:ted.boling@sol.doi.gov

Ul

cjj15ue3r51lo0ggkmmpb4hehs@google.com

Attendee mailto:lois.schiffer@noaa.gov
Role REQ-PARTICIPANT
RSVP TRUE

Attendee mailto:sarah greenberger@ios.doi.g ov
Role REQ-PARTICIPANT
RSVP TRUE

Attendee maiito:gary fraser@ios.doi.gov
Role REQ-PARTICIPANT
RSVP TRUE

Attendee mailto:nicole buffa@ios.doi.gov
Role REQ-PARTICIPANT
RSVP TRUE

Attendee maiito:peg.romanik@sol.doi.gov
Role REQ-PARTICIPANT
RSVP TRUE

(5:00pm
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Attendee mailto:garbow.avi@epa.gov
Role REQ-PARTICIPANT
RSVP TRUE

Attendee maiito:paul souza@fws.gov
Role REQ-PARTICIPANT
RSVP TRUE

Attendee maiito:christine.blackb urn@noaa.gov
Role REQ-PARTICIPANT
RSVP TRUE

Attendee mailto:ted.boling@sol.doi.gov
Role REQ-PARTICIPANT
RSVP TRUE

Attendee maiito:rick sayers@fws.qgov
Role REQ-PARTICIPANT
RSVP TRUE

CREATED

20140114T154047Z
Description

View your event at http://www.google.com/calendar/event?action=
VIEW&eid=Y2pgMTV1ZTNyNTFsbzBxZ2ttbXBiINGhlaHMgZ2FyYm93LmF2aUBIcGEuZ292&tok=M
jljJdGVKLmMJvbGIluZ0Bzb2wuZG9pLmdvdmIOZGFiN2FhZjg2MjdmYWE4Njc5OWRjYmMONjUSODE3
ODESZDc4MDc&ctz=America/New_York&hi=en.

Last Modified

20140114T185028Z

Location

Call In:

Non-Responsive i (5:00pm EDT)

Sequence Number

0

Status

CONFIRMED

Summary
316b

Time Transparency

OPAQUE
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To: Stoner, Nancy[Stoner.Nancy@epa.govl; gina.jackson@noaa.govigina.jackson@noaa.govl;
lois.schiffer@noaa.govilois.schiffer@noaa.govl
From: Penman, Crystal

Sent: Mon 11/4/2013 3:24:23 PM
Subject: Call w/ Lois Schiffer 316 (b)
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To: Stoner, Nancy[Stoner.Nancy@epa.govj;
michael_bean@ios.doi.gov[michael_bean@ios.doi.gov]
From: Penman, Crystal

Sent: Mon 11/4/2013 3:20:12 PM
Subject: Call w/ Michael Bean 316 (b)
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To: Stoner, Nancy[Stoner.Nancy@epa.govl; Southerland,
Elizabeth[Southerland.Elizabeth@epa.govl; Wood, Robert{Wood.Robert@epa.gov];, Hewitt,
Julie[Hewitt.Julie@epa.govl]; Born, Tom[Born. Tom@epa.gov}; Levine,
MaryEllen[levine.maryellen@epa.gov}; Witt, Richard[Witt.Richard@epa.gov}; Wade,
Alexis[Wade.Alexis@epa.gov]; Zobrist, Marcus[Zobrist. Marcus@epa.gov]; Saxena,
Juhi[Saxena.Juhi@epa.govl; Piziali, Jamie[Piziali. Jamie@epa.gov}; Gilinsky,
Ellen[Gilinsky.Ellen@epa.gov]; Messier, Dawn[Messier.Dawn@epa.gov]; Mallory,
Brenda[Mallory.Brenda@epa.govl; Zipf, Lynn[Zipf.Lynn@epa.govl; Chan,
Jennifer[Chan.Jennifer@epa.govl; Balserak, Paul[Balserak.Paul@epa.govl; Behl,
Betsy[Behl.Betsy@epa.govl; lois.schiffer@noaa.govllois.schiffer@noaa.govl;
pamela.lawrence@noaa.govipamela.lawrence@noaa.govl; ron.dean@noaa.gov[ron.dean@noaa.govl;
jennifer.schultz@noaa.govijennifer.schultz@noaa.gov]; mike.tust@noaa.gov[mike.tust@noaa.govj;
kristine.petesen@noaa.govikristine.petesen@noaa.gov}; helen.golde@noaa.govlhelen.golde@noaa.govl;
gary_frazer@fws.gov[gary_frazer@fws.govl; paul_souza@fws.gov[paul_souza@fws.gov};
patrice_ashfield@fws.gov[patrice_ashfield@fws.govl; rick_wayers@fws.gov[rick_wayers@fws.gov};
drew_crane@fws.gov[drew_crane@fws.govl]; michael_bean@ios.doi.gov[michael_bean@ios.doi.govl];
donna.wieting@noaa.gov[donna.wieting@noaa.gov}

Cc: Kopocis, Ken[Kopocis.Ken@epa.govl; Sawyers, Andrew[Sawyers.Andrew@epa.govl]; Nagle,
Deborah[Nagle.Deborah@epa.govl; Neugeboren, Steven[Neugeboren.Steven@epa.gov}; Jones, Gail-
R[Jones.Gail-R@epa.gov]

Bcc: DCRoomEast2369B/DC-ICC-OW-IO[DCRoomEast2369B@epa.govl

To: lois.schiffer@noaa.govilois.schiffer@noaa.govl;
pamela.lawrence@noaa.gov[pamela.lawrence@noaa.gov]; ron.dean@noaa.gov[ron.dean@noaa.govyj;
jennifer.schuliz@noaa.govijennifer.schuliz@noaa.govl; mike.tust@noaa.govimike.tust@noaa.govl;
kristine.petesen@noaa.govikristine.petesen@noaa.gov}; helen.golde@noaa.gov[helen.golde@noaa.govl;
gary_frazer@fws.gov[gary_frazer@fws.govl; paul_souza@fws.gov[paul_souza@fws.gov};
patrice_ashfield@fws.gov|patrice_ashfield@fws.gov]; rick_wayers@fws.gov|rick_wayers@fws.govl;
drew_crane@fws.gov[drew_crane@fws.gov], michael_bean@ios.doi.gov[michael_bean@ios.doi.gov};
donna.wieting@noaa.gov[donna.wieting@noaa.gov]

Subject Endangered Species Act Constultatlon for 316(b) Cooling Water Intake Rule Call in 1-866-

Non-Responsive

Aqenda for 8-28-13 316b ESA Consu!tatxon docx
2013 08 28 15 00 18.pdf
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To: Stoner, Nancy[Stoner.Nancy@epa.govl; lois.shiffer@noaa.govflois.shiffer@noaa.govy;
pamela.lawrence@noaa.govipamela.lawrence@noaa.govl; ron.dean@noaa.goviron.dean@noaa.govyj;
kristine.petersen@noaa.govikristine.petersen@noaa.govi;
helen.golde@noaa.govlhelen.golde@noaa.gov};, donna.wieting@noaa.gov[donna.wieting@noaa.gov};
jennifer.schultz@noaa.govijennifer.schultz@noaa.gov]; mike.tust@noaa.gov[mike.tust@noaa.govj;
gary.frazer@fws.gov[gary.frazer@fws.gov]; paul.souza@fws.gov[paul.souza@fws.govy};
patrice.ashfield@fws.gov[patrice.ashfield@fws.gov]; rick.sayers@fws.govirick.sayers@fws.gov};
drew.crane@fws.gov[drew.crane@fws.gov]; michael_bean@ios.doi.gov[michael_bean@ios.doi.gov];
Southerland, Elizabeth[Southerland.Elizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.govl; Hewitt,
Julie[Hewitt.Julie@epa.gov]; Wade, Alexis[Wade.Alexis@epa.gov]; Born, Tom[Born.Tom@epa.govl;
Neugeboren, Steven[Neugeboren.Steven@epa.govl; Levine, MaryEllen[levine.maryellen@epa.gov};
Nagle, Deborah[Nagle.Deborah@epa.govl; Zobrist, Marcus[Zobrist. Marcus@epa.govl; Witt,
Richard[Witt.Richard@epa.gov}; Piziali, Jamie[Piziali.Jamie@epa.gov]; Messier,
Dawn[Messier.Dawn@epa.gov}; Saxena, Juhi[Saxena.Juhi@epa.gov], Sawyers,
Andrew{Sawyers.Andrew@epa.govl; Mallory, Brenda[Mallory.Brenda@epa.govl; Zipf,
Lynn[Zipf.Lynn@epa.gov]; Lape, Jeffllape.jeff@epa.gov]; Chan, Jennifer[Chan.Jennifer@epa.govi;
Balserak, Paul[Balserak.Paul@epa.gov]

Cc: Skane, Elizabeth[Skane.Elizabeth@epa.gov]; Sykes, Connie[Sykes.Connie@epa.gov}]; Frazer,
Brian[Frazer.Brian@epa.gov}; Frazer, Gary[gary_frazer@fws.govl;
paul_souza@fws.gov[paul_souza@fws.gov}; patrice_ashfield@fws.gov|patrice_ashfield@fws.govl;
Sayers, Rick[rick_sayers@fws.gov];, Crane, Drew[drew_crane@fws.gov]

From: Penman, Crystal

Sent: Mon 7/15/2013 5:06:49 PM

Subject: Endangered Species Act Consultation for 316 (b) Cooling Water Intake Rule

2013 07 15 13 04 57.pdf

Poc Tome Born E EX. 6 - Personal Privacy E
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To: Southerland, Elizabeth[Southerland.Elizabeth@epa.gov}; Wood,
Robert[Wood.Robert@epa.gov]; Wade, Alexis[Wade.Alexis@epa.govl; Hewitt,
Julie[Hewitt.Julie@epa.govl; 'lois.schiffer@noaa.gov'lois.schiffer@noaa.govl; Born,

Tom[Born. Tom@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Levine,
MaryEllen[levine.maryellen@epa.gov}; 'jeff_underwood@fws.gov'[jeff_underwood@fws.gov]; Stoner,
Nancy[Stoner.Nancy@epa.gov}; 'gary_frazer@fws.gov'[gary_frazer@fws.govl;
'patrice_ashfield@fws.gov'[patrice_ashfield@fws.gov]; 'd_m_ashe@fws.gov[d_m_ashe@fws.gov};
'Sellars, Roslyn'[roslyn_sellars@fws.gov]

Cc: Gilinsky, Ellen[Gilinsky.Ellen@epa.govl]; Cash, Debbie[Cash.Debbie@epa.govl; Penman,
Crystal[Penman.Crystal@epa.gov]; Skane, Elizabeth{Skane.Elizabeth@epa.govl; Zipf,
Lynn[Zipf.Lynn@epa.gov}

From: Clark, Donetta

Sent: Wed 4/3/2013 7:57:17 PM

Subject: Endangered Species Act Consultation for 316(B) Cooling Water Intake

2013 03 28 16 34 45.pdf

Information Update: Escort Point is the East Lobby.
Rescheduled #2 - Location: 1201 Constitution Avenue, NW, EPA East 3233Room

Meeting Logistics/Instructions:

e Enter EPA @ 1201 Constitution Avenue, NW (East lobby)

e Please arrive at least 10-15 minutes earlier due to security check point (which can sometimes be
delayed based on guest awaiting clearance)

e Be prepared to be escorted to the meeting, we recommend that they call 202-564-5700 upon
arrival, and someone will come to the East lobby.

Please let me know if you have other questions/or concerns.

POC: Julie Hewitt - 202-566-1031
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To: Garbow, Avi[Garbow.Avi@epa.gov]

Cc: Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]; Wade,
Alexis[Wade.Alexis@epa.gov]; Levine, MaryElien[levine.maryellen@epa.gov}; Southerland,
Elizabeth[Southerland.Elizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov];, Hewitt,
Julie[Hewitt.Julie@epa.gov]; Born, Tom[Born. Tom@epa.gov}; Witt, Richard[Witt.Richard@epa.gov}]
From: Neugeboren, Steven

Sent: Thur 5/1/2014 3:29:08 PM

Subject: Call from DOl on 316b

Avi and others — FYT - Hillary Tomkins, DOI Solicitor, called me back because hasn’t reached
you yet to let us know that today she is getting with FWS to discuss the issue of timing.
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Southerland,
Elizabeth[Southerland.Elizabeth@epa.gov]

Cc: Wood, Robert{Wood.Robert@epa.gov]; Zipf, Lynn[Zipf.Lynn@epa.gov}
From: Hewitt, Julie

Sent: Mon 4/28/2014 6:38:12 PM

Subject: Ex. 5 - Deliberative

Ex. 5 - Deliberative

Shows edits relative to the version OMB currently has in hand.
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e CFFICE DF WaTER
Donna Wieting

Director, Office of Protected Resources
National Marine Fisheries Service

1315 East-West Highway, F/PR3
Silver Spring, MD 20910

Gary Frazer ‘
Assistant Director, Endangered Species
United States Fish and Wildlife Service
4401 North Fairfax Drive

Arlington, VA 22203

Subject: Initiation of Formal Consultation on the EPA’s Final Regulations to Establish
Requirements for Cooling Water Intake Structures at Existing Facilities and Amend
Requirements at Phase I Facilities

Dear Ms. Wieting and Mr. Frazer:

The U.S. Environmental Protection Agency is requesting formal consultation, pursuant to
Section 7(a)(2) of the Endangered Species Act and implementing regulations at 50 CFR §
402.14(c), with the National Marine Fisheries Service and the U.S. Fish and Wildlife Service
(the Services) on the EPA’s “Final Regulations to Establish Requirements for Cooling Water
Intake Structures at Existing Facilities and Amend Requirements at Phase I Facilities.” Pursuant
to 40 C.F.R. § 402.12, I have sent under separate cover the EPA’s Biological Evaluation. The
BE evaluates the potential effects of the EPA’s action on listed and proposed species and
designated and proposed critical habitat and assesses whether any such species or habitat are
likely to be adversely affected by the action.

Thank you for the considerable time and effort that you and your staff have devoted to the
informal consultation process that we initiated in July 2012 with NMFS and in October 2012
with FWS, including multiple briefings on the contents of the draft 316(b) rule, discussion of the
proposed outline and methodological approach for a biological evaluation, and review of two
drafts of the BE.

As we have discussed, the 316(b) rule when promulgated will reduce the current mortality of
aquatic organisms, including threatened and endangered species, at cooling water intake
structures. The magnitude of mortality reduction, however, will depend on the type, size, and
location of facilities, the degree of improvement in CWIS performance required by the rule, the
nature and number of T&E species in the vicinity of CWISs, as well as other site-specific factors.
Because the 316(b) rule will reduce impacts to listed species from cooling water take structures,
the Agency continues to believe that it will not cause adverse effects and will benefit affected

RecyeledMecyclable » Printed with Vg
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species whether threatened, endangered, or otherwise. Nonetheless, the EPA has decided to
request formal consultation to ensure full and expeditious consideration of the impacts to listed
species under section 7(a)(2). Consequently, the EPA is requesting initiation of formal
consultation under Section 7 of the ESA because, as discussed in the BE, after promulgation and
implementation of the 316(b) rule, the rule may allow as many as 215 T&E species and 30
critical habitats of T&E species to continue to be affected.

The sections below provide the necessary information for initiating consultation pursuant to 50
CFR 402.14(c).

L Description of Agency Actions

The action on which the EPA requests formal consultation is a regulation the EPA is in the
process of finalizing, to implement CWA Section 316(b). Section 316(b) requires that the EPA
establish standards for cooling water intake structures that reflect the best technology available
for minimizing adverse environmental effects. The final rule will be implemented through
conditions included in NPDES (National Pollutant Discharge Elimination System) permits,
required under section 402 of the CWA, for facilities that withdraw cooling water from waters of
the United States.

On April 20, 2011, the EPA published proposed standards for cooling water intake structures at
all existing power generating facilities and existing manufacturing and industrial facilities. The
proposal included requirements for facilities that have a design intake flow of greater than two
million gallons per day from waters of the United States and use at least 25 percent of the water
they withdraw exclusively for cooling purposes on an actual intake flow basis. The proposal
included provisions to address impingement (pinning of organisms against intake screens) and
entrainment (organisms sucked through intake screens). While the proposal included

an impingement mortality performance standard, the EPA did not propose uniform entrainment
controls. Rather, the EPA proposed that entrainment requirements should be established by
NPDES permitting authorities on a site-specific basis. In connection with the development of
these requirements, facilities with an average intake flow of more than 125 mgd would need 10
develop an entrainment characterization study to help permit Directors determine facility-
specific entrainment requirements.

The EPA has included in the BE a description of the number of facilities subject to the rule. The
EPA has accurate information on the location of electric generators, but does not have complete
information on the location of all manufacturing facilities with a CWIS. To compensate for this,
the EPA has included information in the BE on all manufacturers in the industries known to use
cooling water, even though some of these facilities will not have a CWIS.

il. Description of Action Area

The action area for the 316(b) rule includes “waters of the United States,” defined in 40 CFR§
122.2 as certain inland waters and the territorial sea extending three miles from shore. As
discussed in the BE, the EPA’s analysis examined CWIS impacts and regulatory benefits in
seven aquatic study regions: California, North Atlantic, Mid-Atlantic, South Atlantic, Gulf of
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Mexico, Great Lakes, and Inland. The study regions were chosen based on regional similarities
within ecosystems, aquatic species, and characteristics of commercial and recreational fishing
activities. Based on the delineation between marine and freshwater ecosystems, these seven
study regions were broadly categorized into Coastal, Great Lakes, and Inland regions.

INI.  Description of Listed Species or Designated Critical Habitat That May Be Affected

As discussed in the BE, the 316(b) rule is likely to affect 215 T&E species with habitat ranges
that overlap with at least one CWIS. Additionally, the critical habitats of 30 T&E species overlap
with at least one CWIS. Few data are available for the EPA to estimate the mortality of T&E
species at CWISs subject to the 316(b) final rule. Consequently, to assess the potential for
impacts of the 316(b) rule on T&E species, the EPA identified current spatial overlap between
the locations of CWISs subject to the rule and the location of federally designated critical
habitats or habitat ranges of T&E species. The overlap analysis was conducted for all life history
stages for all aquatic T&E species with available data. However, due to the uncertainty regarding
the focation of all CWI1Ss, the EPA was not able to conclusively identify all listed species or
associated life stages that could be potentially affected. Accordingly, the EPA followed ESA
regulations requiring the assumption of a reasonable worst case analysis when more accurate
data are unavailable.

The BE addresses aquatic T&E species as well as aquatic-dependent T&E species which include
reptiles, birds, and terrestrial mammals whose diet contains an appreciable proportion of aquatic
organisms. These species are likely to be only indirectly affected by the 316(b) rule.

IV.  Description of How Agency Actions May Affect Listed Species

The EPA attempted to estimate the changes in mortality as a result of the 316(b) rule for all T&E
species. Sufficient data, however, have not been collected at CWISs to estimate the baseline or
amount of future reduction in mortality of T&E species. The 316(b) rule, as currently written,
would require facilities to collect source water baseline biological characterization data,
entrainment biological characterization data, and where applicable, biological performance
studies over a two year period prior to submission of an application for a permit. These data will
enable permit Directors, and the Services, to determine whether T&E species are present,
whether they are being harmed, and to require appropriate CWIS controls.

V. Next Steps

My staff and I have appreciated the positive, collaborative effort among our agencies during the
informal consultation process of developing the BE. We look forward to continuing that
relationship through formal consultation. Separate from this letter, we are providing you with a
predecisional, deliberative copy of the draft 316(b) rule along with a copy of the BE.
Additionally, my staff are providing the Services with the raw data files used to produce the BE.
As we have discussed, we will schedule reoccurring biweekly meetings with the Services to
assist with your preparation of the biological opinion. We will also schedule regular check-in
meetings with senior management at our respective agencies to ensure steady progress
throughout this consultation.
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Please do not hesitate to call me at (202) 566-1822 or Julie Hewitt at (202) 566-1031 if you or
anyone on your staff has questions regarding this matter.

Sincerely,
W
sk Wi

Robert K. Wood, Director
Engineering and Analysis Division
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To: Garbow, Avi[Garbow.Avi@epa.gov}

Cc: Antonipillai, Justin[JAntonipillai@doc.govl; Lois Schiffer - NOAA
Federalflois.schiffer@noaa.gov]; ted.boling@sol.doi.govted.boling@sol.doi.govl; Neugeboren,
Steven[Neugeboren.Steven@epa.gov}; Dreher, Robert (ENRD)[Robert.Dreher2@usdoj.govl; Feldt,
Lisa[Feldt.Lisa@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]

From: Hilary Tompkins

Sent: Sat 2/8/2014 12:47:15 AM

Subject: Re:

Thank you Avi. We will be reviewing these promptly and available to discuss next week.
Thanks, Hilary

On Feb 7, 2014, at 6:50 PM, "Garbow, Avi" <Garbow.Avi@epa.gov> wrote:

Folks,

I appreciate your patience. We have worked hard to produce appropriate text for
the preamble and reg itself that addresses each of the specific points agreed upon

by our respective agencies; Ex. 5 - Attorney Client :

Ex. 5 - Deliberative/ Attorney Work Product

Once you and your colleagues have had an opportunity to review, we would be
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pleased to schedule a meeting or call to discuss how best to move forward.
Again, we very much appreciate the tremendous efforts made by all of our
respective staffs — and the professionalism with which we continue to engage — as
we aim to finalize the rule and the Biological Opinions.

Regards,

Avi

Avi Garbow
General Counsel

U.S. Environmental Protection Agency

(202) 564-8040

<316(b) draft rule language with ESA changes 2-7.docx>

<316b preamble ESA excerpts 2-7.docx>

<316b Crosswalk of | Ex. 5 - Attorney client iwith 316b rule and preamble.docx>
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To: Garbow, Avi[Garbow.Avi@epa.gov}]

Cc: Antonipillai, Justin[JAntonipillai@doc.govl; ted.boling@sol.doi.gov[ted.boling@sol.doi.govl;
hilary.tompkins@sol.doi.gov]hilary.tompkins@sol.doi.gov}; Neugeboren,
Steven[Neugeboren.Steven@epa.gov}]; Dreher, Robert (ENRD)[Robert.Dreher2@usdoj.govl; Feldt,
Lisa[Feldt.Lisa@epa.gov], Kopocis, Ken[Kopocis.Ken@epa.gov]

From: Lois Schiffer - NOAA Federal

Sent: Sat 2/8/2014 12:03:43 AM

Subject: Re:

Avi thanks for these papers. I will forward to the NOAA team with the understanding that people
can work in them Monday and not ivermectin the weekend. I hope we have time to review and
talk before any principals' meeting.

Sent from my iPhone

On Feb 7, 2014, at 6:50 PM, "Garbow, Avi" <Garbow.Avi@epa.gov> wrote:

Folks,

I appreciate your patience. We have worked hard to produce appropriate text for
the preamble and reg itself that addresses each of the specific points agreed upon
by our respective agencies Ex. 5 - Attorney Client i

-cm | Attached, as discussed, are three documents for your review:

Ex. 5 - Deliberative/ Attorney Work Product
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Ex. 5 - Deliberative/ Attorney Work Product

Once you and your colleagues have had an opportunity to review, we would be
pleased to schedule a meeting or call to discuss how best to move forward.
Again, we very much appreciate the tremendous efforts made by all of our
respective staffs — and the professionalism with which we continue to engage — as
we aim to finalize the rule and the Biological Opinions.

Regards,

Avi

Avi Garbow
General Counsel

U.S. Environmental Protection Agency

(202) 564-8040

<316(b) draft rule language with ESA changes 2-7.docx>

<316b preamble ESA excerpts 2-7.docx>

<316b Crosswalk oﬁ; Ex. 5 - Attorney Client iwith 316b rule and preamble.docx>
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To: Antonipillai, Justin[JAntonipillai@doc.govl; Lois Schiffer - NOAA
Federal[lois.schiffer@noaa.gov]; ted.boling@sol.doi.gov|ted.boling@sol.doi.gov};
hilary.tompkins@sol.doi.gov]hilary.tompkins@sol.doi.gov}

Cc: Neugeboren, Steven[Neugeboren.Steven@epa.govl; Dreher, Robert
(ENRD)[Robert.Dreher2@usdoj.govl; Feldt, Lisa[Feldt.Lisa@epa.govl]; Kopocis,
Ken[Kopocis.Ken@epa.gov}]

From: Garbow, Avi

Sent: Fri 2/7/2014 11:49:55 PM

316(b) draft rule language with ESA changes 2-7.docx

316b preamble ESA excerpts 2-7.docx

Folks,

I appreciate your patience. We have worked hard to produce appropriate text for the preamble
and reg itself that addresses each of the specific points agreed upon by our respective agencies as

Ex. 5 - Attorney Client i Attached, as discussed, are three
documents for your review:

Ex. 5 - Deliberative/ Attorney Work Product

[ Ex. 5 - Deliberative/ Attorney Work Product : Once you and your colleagues have had an opportunity to
review, we would be pleased to schedule a meeting or call to discuss how best to move forward.
Again, we very much appreciate the tremendous efforts made by all of our respective staffs —and
the professionalism with which we continue to engage — as we aim to finalize the rule and the
Biological Opinions.
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Regards,

Avi

Avi Garbow
General Counsel
U.S. Environmental Protection Agency

(202) 564-8040
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To: Garbow, Avi[Garbow.Avi@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.govl; Feldt,
Lisa[Feldt.Lisa@epa.govl; Southerland, Elizabeth[Southerland.Elizabeth@epa.govl; Wood,
Robert{Wood.Robert@epa.govl; Witt, Richard[Witt.Richard@epa.gov]; Wade,
Alexis[Wade.Alexis@epa.gov]; Levine, MaryEllen[levine.maryellen@epa.gov]; Hewitt,
Julie[Hewitt.Julie@epa.govl]; Born, Tom[Born. Tom@epa.gov}]

From: Neugeboren, Steven

Sent: Fri 2/7/2014 10:53:28 PM

Subject:  dogs far.doi.and sefvices

Crosswalk oft Ex.5-Deliberative Lyith 316b rule and preamble redline.docx

Crosswalk ot Ex.5-Deliberative wyith 316b rule and preamble.docx

316b preamble ESA excerpts 2-7.docx

316(b) draft rule language with ESA changes 2-7.docx

Avi:

For your note.

We have attached 3 documents.

First, a “crosswalk” that excerpts portions of the rule and preamble that correspond to the
elements of the: Non-Responsive

Second, a copy of the rule language that displays redline/strikeout of changes { Ex. 5 - Deliberative !

Ex. 5 - Deliberative |

Third, a document that excerpts relevant portions of the preamble, again showing changes from
the November version of the preamble which is now at OMB.

For EPA folks
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Ex. 5 - Attorney Client

Happy weekend.

Steven Neugeboren

Associate General Counsel for Water
U.S. EPA

1200 Penn Ave., NW

Washington DC 20460

202-564-5488
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]
From: Garbow, Avi

Sent: Tue 1/14/2014 2:04:07 PM

Subject: Fw: 316b

See below.

From: Boling, Edward <ted.boling@sol.doi.gov>

Sent: Tuesday, January 14, 2014 9:01:58 AM

To: Garbow, Avi

Cc: Lois Schiffer - NOAA Federal; Sarah Greenberger; Christine Blackburn - NOAA Federal
Subject: Re: 316b

Avi - Lois and I would like to have a follow-up discussion with you and your team to help EPA
respond the 1/12/14 revisions to our 12/20/13 proposal. We are checking the availability of our
people for this afternoon. Is there a time that would work for you and your team (including Ken
and Lisa)?

Ted Boling

Deputy Solicitor -- Parks & Wildlife

U.S Department of the Interior

1849 C Street NW

Washington, DC 20240

202-208-4423 (main)

202-208-3125 (direct)

202-208-5584 (fax)

Ted.Boling(@sol.doi.gov

On Mon, Jan 13, 2014 at 10:03 AM, Garbow, Avi <Garbow. Avi{@epa.gov> wrote:

Folks,

Thanks for sending along the modified concept paper last night. We are
reviewing. Ted and I chatted, and are aiming to gather our respective folks on the
phone at 2PM for 15-20 minutes to go over the paper prior to OMB meeting.
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Ted — assuming this still works, please send along a call-in number to use.
Thanks much.

Avi

Avi Garbow

General Counsel

U.S. Environmental Protection Agency

(202) 564-8040
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To: Ex. 6 Personal Prlvacy

er,

Ex. 6 - Personal Prlvacy | ;

Ex. 6 - Personal Privacy Hyun
Karen[KHyun@doc gov]: 'Buffa, Nicole'nicole_buffa@ios.doi.gov]; Feldt, Lisa[Feldi.Lisa@epa.gov];
'‘Blackburn, Christine (Christine.Blackburn@noaa.gov)'[Christine.Blackburn@noaa.govl; 'Schiffer, Lois
(Lois.Schiﬁer@noaa.gov)'[Lois.Schiffer@noaa.gov]; 'Ted Boling
(Ted.Boling@sol.doi.gov)'[Ted.Boling@sol.doi.gov]; 'Sarah D Greenberger
(Sarah_Greenberger@ios.doi.gov)'[Sarah_Greenberger@ios.doi.gov}; Garbow,

Avi[Garbow.Avi@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov];i ===

Ex. 6 - Personal Privacy

Cc: Veney, Carla[Veney.Carla@epa.gov}; Richardson, Elena[Richardson.Elena@epa.gov];
‘gina.jackson@noaa.gov'[gina.jackson@noaa.gov}]
From: Jones, Lisa M.

Sent: Mon 1/13/2014 5:41:18 PM
Subject: RE: Waves/Clearances for 3:00 Cooling Water's Meeting

If you noticed that on one of the Waves, Andrei has Howard’s last name but I made the
correction.

From: Jones, Lisa M.

Sent: Monday, January 13,2014 12:34 PM

To: Greenawalt, Andrei; McConville, Drew; Utech, Dan G.; Sandler, David; Mancini, Dominic J.; Rackoft,
Jonathan E.; Cobbina, Awenate; Guzy, Gary S.; Hyun, Karen; 'Buffa, Nicole'; 'Feldt, Lisa'; 'Blackburn, Christine
(Christine.Blackburn@noaa.gov)'; 'Schiffer, Lois (Lois.Schiffer@noaa.gov)'; 'Ted Boling
(Ted.Boling@sol.doi.gov)'; 'Sarah D Greenberger (Sarah_Greenberger@ios.doi.gov)'; 'Garbow, Avi
(Garbow.Avi@epa.gov)'; "Kopocis, Ken' (Kopocis.Ken@epa.gov)'; Laity, Jim; Higgins, Cortney; Patel, Manisha
Cec: Veney, Carla; Richardson, Elena (Richardson.Elena@epa.gov); gina.jackson@noaa.gov

Subject: Waves/Clearances for 3:00 Cooling Water's Meeting

Hello,

For non-EOP persons, please take a look at the attached Waves and make sure your name is on
the list to access the building. If not, please let me know. Thank you.
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Ex. 6 - Personal Privacy

Ex. 6 - Personal Privacy Hyun
Karen[KHyun@doc gov}; 'Buffa, Nicole'[nicole_buffa@ios.doi.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov];
'‘Blackburn, Christine (Christine.Blackburn@noaa.gov)'[Christine.Blackburn@noaa.govl; 'Schiffer, Lois
(Lois.Schiﬁer@noaa.gov)'[Lois.Schiffer@noaa.gov]; 'Ted Boling
(Ted.Boling@sol.doi.gov)'[Ted.Boling@sol.doi.gov]; 'Sarah D Greenberger
(Sarah Greenberger@los d0| gov) [Sarah_ Greenberger@los doi. govl G rbow

Ex. 6 - Personal Prlvacy

Cc: Veney, Carla[Veney.Carla@epa.gov]; Richardson, Elena[Richardson.Elena@epa.gov];
gina.jackson@noaa.govigina.jackson@noaa.gov}
From: Jones, Lisa M.

Sent: Mon 1/13/2014 5:34:05 PM

Subject: Waves/Clearances for 3:00 Cooling Water's Meeting
WAVES APPOINTMENT STATUS (U# U47196)

WAVES APPOINTMENT STATUS (U# U46699)

Hello,

For non-EOP persons, please take a look at the attached Waves and make sure your name is on
the list to access the building. If not, please let me know. Thank you.
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United States Department of the Interior

FISH AND WILBKW@Z SERVICE
Washington, D.C. 20246

JUL 12 2013

In Reply Refer To:
FWSfAE’S/'DER/BCH/OSSOS?
2013-F-0004

Mr. Robert K Wood, Director
Engineering and Analysis Division
Office of Water

U.S. Environmental Protection Agency
Washington, District of Columbia 20460

Subject: Request for Initiation of Formal Consultation on Environmental Protection Agency’s
Final Regulation to Establish Requirements for Cooling Water Intake Structures at

Existing Facilities and Amend Requirements at Phase [ Facilities

Dear Mr. Wood:

This letter acknowledges our receipt of your June 18, 2013, letter requesting initiation of formal
section 7 consultation pursuant to the Endangered Species Act of (ESA) of 1973, as amended (16
U.S.C. 1536(a)(2)). The consultation will address the possible effects of the Environmental
Protection Agency’s (EPA) final regulation to implement Section 316(b) of the Clean Water Act

on federally threatened and endangered species and their critical habitats.

Your initiation request states that while EPA believes the rulemaking will not cause adverse
effects to listed species, EPA is still requesting formal consultation to ensure full and expeditious
consideration of impacts to listed species under Section 7(a)(2) of the ESA. We expect to
conclude consultation with your agency on October 31, 2013, unless we mutually agree upon an

extension of the deadline.

We look forward to working with you and your staff. If you have any questions or concerns
about this consultation or the consultation process in general, please feel free to contact Drew

Crane (703-358-2409; Drew_Crane(@fws.gov) or Patrice Ashfield (703-358-2478;
Patrice Ashfield@fws.gov).

Sincerely,

f{ﬁ [ {{%M( : (/ wm j # 7# . .

Richard E. Sayers, Ir., Ph.D.
Chief, Division of Environmental Review

ED_000110PST_00001618



EPA HQ FOIA 2014-009508 Interim 3

To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Witt, Richard[Witt.Richard@epa.gov]; Levine,
MaryEllen[levine.maryelien@epa.gov]
From: Neugeboren, Steven

Sent: Mon 1/6/2014 3:52:58 PM
Subject: Re: update from avion 316b

I can be there. Including richard and mary ellen.

From: Kopocis, Ken

Sent: Monday, January 06, 2014 10:44:25 AM
To: Neugeboren, Steven

Subject: RE: update from avi on 316b

Steve,

I scheduled an update meeting for us oni Ex. 5 - Deliberative tat 11:15 this morning in
3233. Forgot to include OGC. Can you attend?

Ken

From: Neugeboren, Steven

Sent: Monday, January 06, 2014 10:31 AM

To: Kopocis, Ken; Southerland, Elizabeth; Wood, Robert; Hewitt, Julie; Levine, MaryEllen; Witt, Richard; Wade,
Alexis

Subject: update from avi on 316b

Just got a call from Avi and here is the latest from him:

Ex. 5 - Deliberative
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Ex. 5 - Deliberative

Ex. 5 - Deliberative

Steven Neugeboren

Associate General Counsel for Water
U.S. EPA

1200 Penn Ave., NW

Washington DC 20460

202-564-5488
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To: Neugeboren, Steven[Neugeboren.Steven@epa.govl; Kopocis, Ken[Kopocis.Ken@epa.govy;
Southerland, Elizabeth[Southerland.Elizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.govl; Hewitt,
Julie[Hewitt.Julie@epa.govl; Levine, MaryEllen[levine.maryellen@epa.gov}; Witt,
Richard[Witt.Richard@epa.gov]; Wade, Alexis[Wade.Alexis@epa.gov}

From: Neugeboren, Steven

Sent: Mon 1/6/2014 3:36:06 PM

Subject: RE: update from avi on 316b

Ex. 6 - Personal Privacy Richard can you please take the lead on this.

From: Neugeboren, Steven

Sent: Monday, January 06, 2014 10:31 AM

To: Kopocis, Ken; Southerland, Elizabeth; Wood, Robert; Hewitt, Julie; Levine, MaryEllen; Witt, Richard; Wade,
Alexis

Subject: update from avi on 316b

Just got a call from Avi and here is the latest from him:

- There were be a principles mtg probably early in the week but has not yet been scheduled,
likely to include deputy chief of staff at the WH.

- Avi has spoken to Bob Dreher at DOJ; likely they will be called in. Avi asked that I
speak with Seth Barsky at DOJ this morning and send him the note Avi sent to the Services. He
also asked that I touch base with Jonathon Rackoff at OMB counsel’s office

Ex. 5 - Deliberative
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Ex. 5 - Deliberative

Steven Neugeboren

Associate General Counsel for Water
U.S. EPA

1200 Penn Ave., NW

Washington DC 20460

202-564-5488
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]
Cc: Southerland, Elizabeth[Southerland.Elizabeth@epa.gov]; Neugeboren,
Steven[Neugeboren.Steven@epa.gov}]

From: Spraul, Greg

Sent: Fri 1/3/2014 9:08:56 PM

Subject: RE: follow up from meeting with SEPW minority on Ex. 5 - Deliberative ;

We committed to getting them to SEPW minority by "the first of the year" and Committee
staff inquired this morning as to the status of their request. I was going to touch base with
Nichole and Laura on Monday to get their counsel.

From: Kopocis, Ken

Sent: Friday, January 03, 2014 4:03 PM

To: Wood, Robert

Cc: Southerland, Elizabeth; Neugeboren, Steven; Spraul, Greg

Subject: RE: follow up from meeting with SEPW minority on { Ex. 5 - Deliberative !

Thanks. Does OCIR believe we have to send them as soon as Monday?
I am not suggesting delay, I am just inquiring.

Ken

Ex. 5 - Deliberative
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Ex. 5 - Deliberative
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Ex. 5 - Deliberative
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Ex. 5 - Deliberative
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Congressional Liaison

Water, Pesticides, and Toxics Team
Office of Congressional Affairs

U.S. Environmental Protection Agency

email: spraul.greg@epa.gov

Ph: 202.564.0255

EPA HQ FOIA 2014-009508 Interim 3
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]

Cc: Southerland, Elizabeth[Southerland.Elizabeth@epa.gov]; Neugeboren,
Steven[Neugeboren.Steven@epa.govl; Spraul, Greg[Spraul.Greg@epa.gov]
From: Wood, Robert

Sent: Fri 1/3/2014 8:54:12 PM

Subject: FW: follow up from meeting with SEPW minority on 316(b) and ESA
316b ESA FWS Response to EPA Consultation Reguest 071213.pdf

316b ESA NMFS Response to EPA Consultation Request 072313.pdf

13-1031 Comments on EPA Biological Evaluation - Final.pdf

Riverkeeper.pdf
316b ESA Biological Evaluation v3 June 18 2013 redacted.pdf

Ken,

The attached documents were requested by SEPW in follow up to their meeting with Betsy and
Steve on 12/19. I have provided the documents to Greg Spraul in OCIR with the note below. He
said he plans to send them Monday. Numbers 3 and 4 are already in the public domain. OGC
advises that number 2 is not deliberative because it is from an outside party. FWS advises they
consider their letter under number 1 to be releasable to the public and I am awaiting confirmation
from NMFS (Monday) whether they consider their letter under number 1 to be releasable and I
expect they will confirm that it is.

Rob

Robert Wood

Director

Engineering and Analysis Division
Office of Water

202-566-1822

From: Wood, Robert

Sent: Friday, January 03, 2014 3:18 PM

To: Spraul, Greg

Cc: Levine, MaryEllen; Witt, Richard; Neugeboren, Steven; Southerland, Elizabeth; Wade, Alexis; Hewitt, Julie
Subject: RE: follow up from meeting with SEPW minority on 316(b) and ESA
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Ex. 5 - Deliberative
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Ex. 5 - Deliberative
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Greg

Ex. 5 - Deliberative

Greg Spraul

Congressional Liaison

Water, Pesticides, and Toxics Team
Office of Congressional Affairs

U.S. Environmental Protection Agency

email: spraul.greg@epa.gov

Ph: 202.564.0255
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United States Department of the Interior

FISH AND WILBKW@Z SERVICE
Washington, D.C. 20246

JUL 12 2013

In Reply Refer To:
FWSfAE’S/'DER/BCH/OSSOS?
2013-F-0004

Mr. Robert K Wood, Director
Engineering and Analysis Division
Office of Water

U.S. Environmental Protection Agency
Washington, District of Columbia 20460

Subject: Request for Initiation of Formal Consultation on Environmental Protection Agency’s
Final Regulation to Establish Requirements for Cooling Water Intake Structures at

Existing Facilities and Amend Requirements at Phase [ Facilities

Dear Mr. Wood:

This letter acknowledges our receipt of your June 18, 2013, letter requesting initiation of formal
section 7 consultation pursuant to the Endangered Species Act of (ESA) of 1973, as amended (16
U.S.C. 1536(a)(2)). The consultation will address the possible effects of the Environmental
Protection Agency’s (EPA) final regulation to implement Section 316(b) of the Clean Water Act

on federally threatened and endangered species and their critical habitats.

Your initiation request states that while EPA believes the rulemaking will not cause adverse
effects to listed species, EPA is still requesting formal consultation to ensure full and expeditious
consideration of impacts to listed species under Section 7(a)(2) of the ESA. We expect to
conclude consultation with your agency on October 31, 2013, unless we mutually agree upon an

extension of the deadline.

We look forward to working with you and your staff. If you have any questions or concerns
about this consultation or the consultation process in general, please feel free to contact Drew

Crane (703-358-2409; Drew_Crane(@fws.gov) or Patrice Ashfield (703-358-2478;
Patrice Ashfield@fws.gov).

Sincerely,

f{ﬁ [ {{%M( : (/ wm j # 7# . .

Richard E. Sayers, Ir., Ph.D.
Chief, Division of Environmental Review
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LMITED BTATES DEPARTMENT OF COMMERCE
Nationsl Ooeanie and Atmospherie Administration
NATIONAL MARINE FISHERIES SERVICE

Silver Spring, MO 20810

Robert K. Wood, Director

Engineering and Analysis Division JUL 23 203
Office of Water

Environmental Protection Agency

Dear Mr. Wood:

On June 18, 2013, we received your request for formal consultation on the proposed “Final
Regulations to Establish Requirements for Cooling Water Intake Structures at Existing Facilities
and Amend Requirements at Phase I Facilities,” pursuant to Section 7(a)(2) of the Endangered
Species Act (ESA) of 1973, as amended (16 U.S.C. 1536(a)(2)). We also received your
biological evaluation, the draft regulation, and the draft preamble.

The Environmental Protection Agency (EPA) concluded that its proposed action was "not likely
to adversely affect" endangered or threatened species or critical habitat designated for those
species. Nonetheless, EPA requested initiation of formal section 7 consultation to ensure full
and expeditious consideration of the impacts to listed species and critical habitat. At this time,
we do not concur with your determination. After review of the draft proposed regulation and
biological evaluation, we have determined that the proposed action is likely to adversely affect
listed endangered and threatened species and critical habitat that has been designated for those
species. As of June 18, 2013, we confirm initiation of formal consultation and conference (for
proposed species) on the issuance and implementation of the proposed regulations, under the
Clean Water Act, Section 316(b) (40 CFR 122 and 40 CFR 125).

The ESA requires that after initiation of formal consultation, the Action Agency may not make
any irreversible or irretrievable commitment of resources that would preclude the formulation or
implementation of any reasonable and prudent alternatives that would avoid violating section
7(a)(2) (50 CFR 402.09). This prohibition is in force during the consultation process and
continues until the requirements of section 7(a)(2) are satisfied (in this instance, the issuance of
our biological opinion).

During consultation, we will work with EPA to recommend language to incorporate into its
regulation and/or to implement additional activities to minimize impacts of the proposed action
on ESA species and critical habitat. As described in our consultation plan, which we provided to
you on December 19, 2012 and March 18, 2013, we will evaluate the direct and indirect effects
of the action on threatened and endangered species and designated critical habitat. We will use
this information, along with the environmental baseline and cumulative effects, to formulate our
biological and conference opinion as to whether EPA has insured that its action is not likely to
jeopardize the continued existence of any listed or proposed species or result in the destruction or
adverse modification of designated or proposed critical habitat.

@ Printed on Recycled Paper
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We will deliver our biological and conference opinion (“opinion”) to EPA on October 31, 2013,
unless we mutually agree upon an extension of the deadline. If we issue a “jeopardy” opinion, it
will include a reasonable and prudent alternative(s), unless none exist. The opinion may also
include an incidental take statement.

Following the issuance of our opinion, EPA determines whether and in what manner to proceed
with the action in light of its section 7 obligations and our conclusions. If we issue a “jeopardy”
opinion, EPA must notify us of its final decision on the action. If EPA determines that it cannot
comply with the requirements of section 7(a)(2) after consultation, you may apply for an
exemption under section 7(g) of the ESA. You are required to request reinitiation of section 7
consultation if authorized take is exceeded; new information reveals effects that were not
previously considered; the action is subsequently modified to cause effects that were not
previously considered; or if newly listed species or designated critical habitat may be affected by
the action.

If you have any questions, please contact Jennifer Schultz (301-427-8443). We look forward to

working with you and your staff on this consultation.
Sincerely,
éﬁtﬁm *mg /Z/éﬁ/ '

Donna S. Wieting
Director
Office of Protected Resources
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NOAA FisHERIES ESA SECTION 7 CONSULTATION PLAN

Endangered Species Act Section 7(a)(2) Consultation Plan

ESA Inter-Agency Cooperation Division, Office of Protected Resources, NOAA Fisheries
18 March 2013

Overview of Formal Consultation
Section 7(a)(2) of the Endangered Species Act of 1973, as amended (ESA; 16 U.S.C. §
1536(a)(2)) requires every Federal agency to insure that any action it authorizes, funds, or carries
out is not likely to jeopardize the continued existence of any listed species or result in the
destruction or adverse modification of critical habitat. The ESA requires that each Federal
agency review its action at the earliest possible time to determine whether any action may affect
listed species or critical habitat. If the action is likely to adversely affect listed species or critical
habitat, formal consultation is required (50 CFR 402.14(a)). To request initiation of formal
consultation, the agency must submit a written request, including (50 CFR 402.14(c)):
o A description of the action to be considered;
o A description of the specific area that may be affected by the action;
o A description of any listed species or critical habitat that may be affected by the action;
o A description of the manner in which the action may affect any listed species or critical
habitat and an analysis of any cumulative effects, which are the effects of future State or
private activities that are reasonably certain to occur within the action area (50 CFR
402.02);
o Relevant reports, including any environmental impact statement, environmental
assessment, or biological assessment prepared; and
© Any other relevant available information on the action, the affected listed species, or
critical habitat.

To adequately review the effects an action may have on listed species, the Federal agency is
required to provide the best scientific and commercial data available (50 CFR 402.14(d)). This
information may include the results of studies or surveys conducted by the Federal agency as
well as data that become available after consultation is initiated .

Upon receipt of a complete initiation request package, we will initiate formal consultation. We
will conduct the consultation, as described below in our Approach to the Consultation. Within
135 days after initiation, we will deliver a biological opinion to the Federal agency, unless
NMES and the Action agency mutually agree on an extension. As described below, the
biological opinion will include our opinion on whether the action is likely to jeopardize the
continued existence of a listed species or result in the destruction or adverse modification of
critical habitat; a “jeopardy” biological opinion will include reasonable and prudent alternatives
unless we are unable to develop such alternatives.

After initiation and until the requirements of section 7 (a)(2) are completed, the Federal agency
must not make any irreversible or irretrievable commitment of resources with respect to the
agency action which has the effect of foreclosing the formulation or implementation of any
reasonable and prudent alternatives, if required (50 CFR 402.09); i.e., the Federal agency must
consult with us in good faith and refrain from conducting the proposed action until completion of
the consultation (e.g., the issuance of the biological opinion).
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Approach to the Consultation

Section 7(a)(2) requires every Federal agency, in consultation with and with the assistance of
NOAA Fisheries, to insure that any action it authorizes, funds, or carries out is not likely to
jeopardize the continued existence of any listed species or result in the destruction or adverse
modification of critical habitat. Our responsibilities during formal consultation are described
under 50 CFR 402.14(g).

During the consultation, we first review all relevant information provided by the Federal agency
to describe the action, which includes interrelated and interdependent actions. Interrelated
actions are part of a larger action and depend on the larger action for their justification.
Interdependent actions have no independent utility apart from the proposed action. We also
delineate the action area, which includes all areas affected directly and indirectly by the action.

Second, we evaluate the current status of listed species and critical habitat that occur within the
action area. We also evaluate the environmental baseline (i.e., past and present anthropogenic
impacts within the action area) to determine how species and critical habitat are likely to be
affected by the action.

Third, we evaluate the direct and indirect effects of the action on listed species and critical
habitat. Indirect effects are caused by the proposed action and are later in time, but still are
reasonably certain to occur. We assess the exposure to physical, chemical, or biotic stressors
produced by the proposed action, whether such exposure is likely to reduce the survival and
reproduction of individuals, and whether fitness reductions would threaten the viability of
populations and species. We assess whether the action is likely to reduce the conservation value
of critical habitat. We also evaluate the cumulative effects of non-Federal activities (i.e., State
and private) that are reasonably certain to occur within the action area.

Fourth, we use the above steps to formulate our biological opinion. We discuss our evaluation
and the basis of our opinion with the Federal agency. If ajeopardy opinion is to be issued, we
will utilize the expertise of the Federal agency in identifying reasonable and prudent alternatives
that the agency can take to avoid jeopardy (50 CFR 402.14(g)(5)).

These steps alone are insufficient, however, when a Federal agency authorizes, funds or carries
out many similar actions over large geographic areas and long periods of time through the
establishment of programs, issuance and implementation of general permits, regulation
promulgation, and/or the establishment of mandated standards. These actions may involve sub-
stantial uncertainty about the number, location, timing, frequency, and intensity of effects.
Therefore, we conduct a programmatic consultation to evaluate whether the Federal agency has
insured that its program, permit, regulation, or standard (hereafter, programmatic action) is not
likely to jeopardize the continued existence of listed species or result in the destruction or
adverse modification of critical habitat. During a programmatic consultation, we ask the
following questions:

a) Has the agency structured the proposed programmatic action so it will know or be able to
reliably estimate the probable number, location, and timing of activities that will be
authorized , funded, or carried out under the programmatic action?

b) Has the agency structured the proposed programmatic action so it will know or reliably
estimate the physical, chemical, or biotic stressors that are likely to be produced as a direct or
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indirect result of activities that would be authorized, funded, or carried out under the
programmatic action?

c) Has the agency structured the proposed programmatic action to minimize likely adverse
effects of such activities on ESA listed species and designated critical habitat?

d) Has the agency structured the proposed programmatic action to inform, encourage, and
screen applicants for potential eligibility under the programmatic action?

¢) Has the agency structured the proposed programmatic action to continuously monitor and
evaluate likely adverse affects on listed species and critical habitat?

f) Has the agency structured the proposed programmatic action to encourage, monitor/evaluate,
and enforce compliance?

g) Has the agency structured the proposed programmatic action to allow it to change its action
or requirements if deemed necessary to minimize unanticipated impacts on listed species and
critical habitat?

The Federal agency must demonstrate that it has insured that its proposed action is not likely to
jeopardize the continued existence of ESA-listed species or result in the destruction or adverse
modification of critical habitat. To do so, the Federal agency must: (1) design the action to
minimize impact to listed species and designated critical habitat; (2) continually monitor impacts
(or proxies) resulting from the action; (3) continually evaluate impacts on listed resources; and
(4) have a mechanism to change the action if necessary to avoid impacts that are likely to
jeopardize listed species or destroy/ adversely modify designated critical habitat.

Biological Opinion

Generally, we conclude our section 7 consultations by delivering a formal, written biological
opinion, which includes a summary of the information we used in the consultation, a detailed
discussion of the effects of the action on listed species and critical habitat, and our conclusion. If
we conclude that the Federal agency has failed to insure its action is not likely to jeopardize the
continued existence of any listed species or result in the destruction or adverse modification of
critical habitat, we will include reasonable and prudent alternatives. If we are unable to develop
such alternative s, we will indicate that none exists, to the best of our knowledge. If requested,
we will provide a draft biological opinion to the Federal agency for the purpose of analyzing the
reasonable and prudent alternatives (50 CFR 402.14(g)(5)).

We also issue an incidental take statement where we conclude that an action (or the
implementation of any reasonable and prudent alternatives) and the resultant incidental take of
listed species will not violate section 7(a)(2), and, in the case of marine mammals, where the
taking is authorized pursuant to section 101(a)(5) of the Marine Mammal Protection Act of 1972.
In this statement, we will specify:
o The impact, i.c., the amount or extent, of such incidental taking on the species;
© Reasonable and prudent measures necessary or appropriate to minimize such impact;
v Terms and conditions (including, but not limited to, reporting requirements) that must be
complied with by the Federal agency or any applicant to implement the reasonable and
prudent measures; and
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o Procedures to be used to report, handle, or dispose of any individuals of a species actually
taken.

Reasonable and prudent measures, along with the terms and conditions to implement them, may
mvolve only minor changes and cannot alter the basic design, location, scope, duration, or timing
of the action. In order to monitor the impacts of incidental take, the Federal agency must report
the progress of the action and its impact on the species, as specified in the incidental take
statement. If during the course of the action, the amount or extent of incidental take is exceeded,
the Federal agency must request reinitiation immediately. Incidental take, reasonable and
prudent measures, and terms and conditions are non-discretionary and must be implemented for
take to be exempted from ESA section 9 prohibitions.

We may also provide a statement containing discretionary conservation recommendations; these
are advisory.

Federal Agency Responsibilities

Following the issuance of our biological opinion, the Federal agency determines whether and in
what manner to proceed with the action in light of its section 7 obligations and our conclusions
(50 CFR 402.15). If we issue a “jeopardy” biological opinion, the Federal agency must notify us
ofits final decision on the action. Ifthe Federal agency determines that it cannot comply with
the requirements of section 7(a)(2) after consultation, it may apply for an exemption under
section 7(g).

The Federal agency is required to request reinitiation of consultation if: authorized take is
exceeded; new information reveals effects that were not previously considered; the action is
subsequently modified to cause effects that were not previously considered; or if newly listed
species or designated critical habitat may be affected by the action.
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Section .:mxv requ ires Federal

FAGRGIRE 2Ry action it authorizes, funds, or
carries out is not likely to jeopardize the
continued existence of any listed species or
result in the destruction or adverse
modification of critical habitat.

W_ Zﬂu}} ﬁ@®$ﬁ@§ﬁ® . U.S. Department of Commerce | National Oceanic and Atmospheric Administration | NOAA Fisheries | Page 2
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Not likely to adversely affect, only if

m«m@mmﬁm_m_ = Positive effects, no adverse
effects

* Discountable = extremely unlikely to occur

* Insignificant = impact is small (e.g., no
take)

W_ Zﬂu}} ﬁ@®$ﬁ@§ﬁ® . U.S. Department of Commerce | National Oceanic and Atmospheric Administration | NOAA Fisheries | Paged
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For >onsultation (1)

1) Federal agency requests initiation of consultation;

this step requires:

» Description of the action

» Description of the specific area(s) affected by the action

» Description of listed species/critical habitat that may be
affected by the action

» Description of the manner in which they may be affected by
the action

* Analysis of any cumulative effects, which are the effects of
future State or private activities that are reasonably certain to
occur within the action area

* Relevant reports (BE)

e QOther relevant available information (e.g., data on take,
facilities, etc.)

! Zﬂug ﬁ@®xﬁ@§ﬁ® . U.S. Department of Commerce | National Oceanic and Atmospheric Administration | NOAA Fisheries | Page 5
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Formal Consultation (2)

2) Once request package complete, NMFS
initiates

3) Clock starts ticking: 135 days, unless mutually
agreed upon extension

4) NMFS works with Federal agency to avoid
Jeopardizing species or adversely
modifying/destroying critical habitat (e.q.,
modify action)

9) NMFS issues its biological opinion on whether
agency has insured that any action it
authorizes, funds, or carries out is not likely to
jeopardize the continued existence of any listed

__species or result in the destruction or adverse

" Nodification of eritical-tralitatmue: i vom e pec
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For Programmatic Consultations

1)

2)
3)

1)

4)

5)
6)

W& 8Lk if the agency will:

Know/estimate the number, location, and timing of
activities”?
Know/estimate the stressors produced by all activities?

Minimize likely adverse effects to species/critical
habitat?

Inform, encourage, and screen applicants for potential
eligibility?

Continuously monitor and evaluate likely adverse
affects

Encourage, monitor/evaluate, and enforce compliance?

Change their action if necessary to minimize
c:m::o_nmﬁma impacts on listed species and critical

c S Om_umnam:ﬁ oﬂ OoBBmam 1 Zm:o:m_ Oomm:_n and EBomv:m:n >a35_mﬁmﬁ_o: | NOAA Tmsm:mm | vmmm .\ .
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* In the event of a jeopardy decision, NMFS
will work with Federal agency to develop

reasonable and prudent alternatives
(RPAs) to the action

* |f individuals will be taken incidental to the

action, NMFS will issue an Incidental Take

Statement, including:

« Amount or extent of take

 Reasonable and prudent measures (RPMs)

* Required terms and conditions

* Procedures to report, handle, or dispose of individuals

NOAAFISHERIES . U.S. Department of Commerce | National Oceanic and Atmospheric Administration | NOAA Fisheries | Page 8
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Consultation Follow-ug

* Federal agency determines whether and
In what manner to proceed with the action

« Reinitiation required if:

authorized take is exceeded
new information reveals unconsidered effects
action modified to cause unconsidered effects

newly listed species or designated critical habitat may
be affected by the action

{ NOAA FISHERIES . U.S. Department of Commerce | National Oceanic and Atmospheric Administration | NOAA Fisheries | Page9
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To: Feldt, Lisa[Feldt.Lisa@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]

Cc: Kopocis, Ken[Kopocis.Ken@epa.gov]; Veney, Carla[Veney.Carla@epa.gov]; Emerson,
Michael[Emerson.Michael@epa.gov]

From: Herckis, Arian

Sent: Fri 12/20/2013 4:39:09 PM
Subject: RE: Time with administrator today

+ Michael

From: Feldt, Lisa

Sent: Friday, December 20, 2013 11:39 AM
To: Garbow, Avi; Herckis, Arian

Cc: Kopocis, Ken; Veney, Carla

Subject: Re: Time with administrator today

Please include Bob as well. Lisa

From: Garbow, Avi

Sent: Friday, December 20, 2013 11:15:18 AM
To: Herckis, Arian

Cc: Kopocis, Ken; Feldt, Lisa; Veney, Carla
Subject: Time with administrator today

Arian,
The administrator has a 4pm (I think) call/meeting with rob nabors re 316b issue. Lisa feldt, ken kopocis,
and | would like some time to speak with the administrator in advance of that call to provide her an update

on 316b discussions. Thx.

Avi
g
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Beauvais, Joel[Beauvais.Joel@epa.gov]
From: Barron, Alex

Sent: Wed 12/18/2013 1:12:49 AM

Subject: 316b

Sorry it took me all day to put digital pen to paper but | spoke to omb this morning. They said that we
should have all of their issues in comments from courtney. | emphasized that if there was anything else
that we needed to know by the end of the day today. | haven't heard from them since with any new
issues.

Ex. 5 - Deliberative

Alexy
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To:

Cc:
From:
Sent:
Subject:

Thanks
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Kopocis, Ken[Kopocis.Ken@epa.gov]

Feldt, Lisa[Feldt.Lisa@epa.gov]; Laura Davis{Laura_Davis@ios.doi.gov]
Nicole Buffa

Tue 12/17/2013 6:45:19 PM

Re: Follow-up on cooling waters

, Ken. We appreciate the clarification.

On Dec 17, 2013, at 1:43 PM, "Kopocis, Ken" <Kopocis.Ken@epa.gov> wrote:

Nikki,

EPA Office of Water staff are in receipt of language from the Services addressing
the intersection of the Clean Water Act and the ESA. T understand that it will be
the subject of discussions later today at 3:00. This follows language which EPA
provided to the Services late last week.

We at EPA look forward to continuing discussions with the Services on the text
and preamble of our rule under Sec. 316(b) of the CWA. Both the text of the rule
and the preamble continue to change and evolve through this dynamic process.

T look forward to the successful completion of our discussions.

Ken
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To: Kopocis, Ken[Kopocis.Ken@epa.govi;
neugeboren.steve@epa.govineugeboren.steve@epa.gov]
From: Southerland, Elizabeth

Sent: Fri 12/13/2013 7:33:20 PM

i update

Just sent you an email. Call me at 202 566 0328 if you want to discuss.

Elizabeth Southerland, Director
Office of Science & Technology
Office Water

Room 5233A - MC - 4301T
Washington, D. C. 20460
Direct: (202) 566-0328

Fax: (202) 566-0441

From: Kopocis, Ken
Sent: Friday, December 13, 2013 2:25 PM
To: Southerland, Elizabeth; neugeboren.steve@epa.gov

I will need some update before our call this afternoon, thanks.

-----Original Message-----

From: Southerland, Elizabeth

Sent: Friday, December 13, 2013 12:27 PM
To: Kopocis, Ken; neugeboren.steve@epa.gov

Ex. 5 - Deliberative
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.govl; Neugeboren,

Steven[Neugeboren.Steven@epa.gov]
From: Garbow, Avi

Sent: Thur 12/12/2013 8:32:54 PM
Subject: FW: Next steps

Draft RPA.docx

See below and attached.

Avi Garbow
General Counsel
U.S. Environmental Protection Agency

(202) 564-8040

From: Boling, Edward [mailto:ted.boling@sol.doi.gov]
Sent: Thursday, December 12, 2013 3:32 PM

To: Garbow, Avi

Cec: Lois J. Schiffer

Subject: Re: Next steps

Avi:

Attached, per our conversations, are the current draft RPAs for further discussion. I've heard
from Gary Frazer that Rob Wood has scheduled a meeting for tomorrow at 9:30am and that FWS
is flying people back from Denver in time for that meeting. Please feel free to call me to discuss.

If not reachable at the numbers below, I'm always available at{ ex¢-personal privacy |

Best,

Ted Boling
Deputy Solicitor -- Parks & Wildlife

U.S Department of the Interior
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1849 C Street NW
Washington, DC 20240
202-208-4423 (main)
202-208-3125 (direct)
202-208-5584 (fax)

Ted.Boling@sol.doi.gov

On Thu, Dec 12,2013 at 12:04 PM, Boling, Edward <ted.boling@sol.doi.gov> wrote:

EPA HQ FOIA 2014-009508 Interim 3

Avi - following up on vm, I'd like to touch base with you about transmitting a document to EPA.

Ted Boling

Deputy Solicitor -- Parks & Wildlife

U.S Department of the Interior

1849 C Street NW
Washington, DC 20240
202-208-4423 (main)
202-208-3125 (direct)
202-208-5584 (fax)

Ted.Boling@sol.doi.gov
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]

From: Ann W Loomis (Services - 6)

Sent: Thur 12/12/2013 6:28:08 PM

Subject: RE: Meeting with MJ Bradley and Associates

I will forward the invite to Carrie Jenks with MJ Bradley Associates. She will join the meeting on
Wednesday.

Thanks,

Ann

From: Kopocis, Ken [mailto:Kopocis.Ken@epa.gov]

Sent: Thursday, December 12, 2013 1:26 PM

To: Ann W Loomis (Services - 6)

Subject: Meeting with MJ Bradley and Associates

When: Wednesday, December 18, 2013 9:00 AM-9:45 AM (UTC-05:00) Eastern Time (US & Canada).
Where: EPA 1201 Constitution Ave NW, Washington DC 20004 WIC-E 3219B Please call 202-564-5700

From: Ann W Loomis (Services - 6) [mailto:ann.w.loomis@dom.com]
Sent: Thursday, December 12, 2013 9:37 AM

To: Kopocis, Ken; Vaught, Laura

Subject: 316(b) meeting request

Ken,

Carrie Jenks with MJ Bradley and Associates and I would like to meet with you to discuss a couple of final
significant 316(b) issues. We have met with OMB and have an understanding of a few provisions that deserve
further discussion. Given that Carrie will be flying in from Boston, here are a few times for your consideration:
Tuesday 17th - 4:00 pm

Wednesday 18th - 9:00 am

Thursday 19 - almost any time

Thanks,
Ann
Ann Loomis

Dominion
202-585-4205

CONFIDENTIALITY NOTICE: This electronic message contains information which may be
legally confidential and/or privileged and does not in any case represent a firm ENERGY
COMMODITY bid or offer relating thereto which binds the sender without an additional express
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written confirmation to that effect. The information is intended solely for the individual or entity
named above and access by anyone else is unauthorized. If you are not the intended recipient,
any disclosure, copying, distribution, or use of the contents of this information is prohibited and
may be unlawful. If you have received this electronic transmission in error, please reply
immediately to the sender that you have received the message in error, and delete it. Thank you.
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]
From: Penman, Crystal

Sent: Thur 12/12/2013 6:23:33 PM

Subject: RE: 316(b) meeting request

12/18 @ 9am (45mins)

-----Original Message-----

From: Kopocis, Ken

Sent: Thursday, December 12, 2013 1:13 PM
To: Magruder, DeMara; Penman, Crystal
Subject: FW: 316(b) meeting request

Please make this work.

-----Original Message-----

From: Ann W Loomis (Services - 6) [mailto:ann.w.loomis@dom.com]
Sent: Thursday, December 12, 2013 9:37 AM

To: Kopocis, Ken; Vaught, Laura

Subject: 316(b) meeting request

Ken,

Carrie Jenks with MJ Bradley and Associates and | would like to meet with you to discuss a couple of

final significant 316(b) issues. We have met with OMB and have an understanding of a few provisions

that deserve further discussion. Given that Carrie will be flying in from Boston, here are a few times for
your consideration:

Tuesday 17th - 4:00 pm

Wednesday 18th - 9:00 am

Thursday 19 - almost any time

Thanks,
Ann

Ann Loomis
Dominion
202-585-4205

Sent from my iPad

CONFIDENTIALITY NOTICE: This electronic message contains information which may be legally
confidential and/or privileged and does not in any case represent a firm ENERGY COMMODITY bid or
offer relating thereto which binds the sender without an additional express written confirmation to that
effect. The information is intended solely for the individual or entity named above and access by anyone
else is unauthorized. If you are not the intended recipient, any disclosure, copying, distribution, or use of
the contents of this information is prohibited and may be unlawful. If you have received this electronic
transmission in error, please reply immediately to the sender that you have received the message in
error, and delete it. Thank you.

y
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]
From: Stoner, Nancy

Sent: Tue 12/10/2013 3:24:46 PM

Subject: Re: Any news on 316b?

OK, thanks.

From: Kopocis, Ken

Sent: Tuesday, December 10, 2013 10:23:48 AM
To: Stoner, Nancy

Subject: RE: Any news on 316b?

We were supposed to meet with OMB, Dol, DoC, et al today.

Government is closed for slush, so meeting is being rescheduled. Not sure if it will be tomorrow or

Thursday.

From: Stoner, Nancy

Sent: Tuesday, December 10, 2013 10:20 AM
To: Kopocis, Ken

Subject: Any news on 316b?
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]

From: Southerland, Elizabeth

Sent: Wed 12/4/2013 5:33:34 PM

Subject: Fw: Materials for Principals Meeting on 316(b)

From: Feldt, Lisa

Sent: Wednesday, December 04, 2013 10:58:50 AM

To: Roberts, Martha; Wood, Robert

Cc: Hewitt, Julie; Born, Tom; Mary Ellen Levine; Witt, Richard; Wade, Alexis; Southerland, Elizabeth
Subject: Re: Materials for Principals Meeting on 316(b)

Rob, presume you are putting some words with flow chart. Just talked to Bob, the words really need to

Ex. 5 - Deliberative

Lisa

From: Roberts, Martha

Sent: Wednesday, December 04, 2013 10:48:10 AM

To: Feldt, Lisa; Wood, Robert

Cc: Hewitt, Julie; Born, Tom; Mary Ellen Levine; Witt, Richard; Wade, Alexis; Southerland, Elizabeth
Subject: RE: Materials for Principals Meeting on 316(b)

Hi all,

Attached are the two flow chart versions.

Thanks,

Martha

From: Feldt, Lisa

Sent: Wednesday, December 04, 2013 10:39 AM

To: Wood, Robert

Cc: Hewitt, Julie; Born, Tom; Mary Ellen Levine; Witt, Richard; Wade, Alexis; Southerland, Elizabeth;
Roberts, Martha

Subject: Re: Materials for Principals Meeting on 316(b)

Martha Roberts will send shortly. There amy be multiple versions so we will have to look through.

From: Wood, Robert

Sent: Wednesday, December 04, 2013 9:32:55 AM

To: Feldt, Lisa

Cc: Hewitt, Julie; Born, Tom; Mary Ellen Levine; Witt, Richard; Wade, Alexis; Southerland, Elizabeth
Subject: Materials for Principals Meeting on 316(b)

Can you send me the latest flow chart you have? | think: Ex. 5 - Deliberative i
Ex. 5 - Deliberative it would
be very hélpful o have this elecronically as we prep méeting materials. Pleasé respond o all. Thanks.

y

ED_000110PST_00001991



EPA HQ FOIA 2014-009508 Interim 3

To: Feldt, Lisa[Feldt.Lisa@epa.gov]
Cc: Garbow, Avi[Garbow.Avi@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]
From: McConville, Drew

Sent: Tue 11/19/2013 8:43:22 PM
Subject: RE: 316b

Absolutely. Bad time to start bombarding you on a range of issues, sorry. All the best, Drew

From: Feldt, Lisa [mailto:Feldt.Lisa@epa.gov]
Sent: Tuesday, November 19, 2013 3:39 PM
To: McConville, Drew

Cec: Garbow, Avi; Kopocis, Ken

Subject: RE: 316b

Drew, Iam dealing with; Ex 8- Personal Privacy { and will need to be out of office for remainder of
week. Can you connect with Avi or Ken who I have cc'd here

From:! Ex. 6 - Personal Privacy
Sent: Tucsday, November 19, 2013 3:37 PM

To: Feldt, Lisa

Subject: 316b

Can give you an status update if you want: | Ex.6-Personal Privacy ;
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To: i Ex. 6 - Personal Privacy
Cc: Garbow Avi[Garbow.Avi@epa.gov]; Kopocis, Ken[Kopoms Ken@epa.gov]
From: Feldt, Lisa

Sent: Tue 11/19/2013 8:39:04 PM
Subject: RE: 316b

Drew, Iam dealing withi Ex. 6 - Personal Privacy {and will need to be out of office for remainder of
week. Can you connect with Avi or Ken who I have cc'd here

From:! Ex. 6 - Personal Privacy ;
Sent: Tuesday, November 19, 2013 3:37 PM

To: Feldt, Lisa

Subject: 316b

Can give you an status update if you want: | exs-personaiprivacy |

l._._._._._._._._._._._._._._._._.i
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]
From: Feldt, Lisa

Sent: Tue 11/19/2013 6:07:03 PM

Subject: RE:316B

Sounds good. [t would be good to know if we got any comments related to the ! Ex.5-Deliberative | ') g@NSING

that if principals meeting isn't convened soon that Administrator or Bob will reach out to their counterparts
directly at DOl and DOC. [I'll stay in close contact. Lisa

From: Kopocis, Ken

Sent: Tuesday, November 19, 2013 12:44 PM
To: Feldt, Lisa

Subject: RE: 316 B

We believe we have received all comments, including OMB. Folks are culling through them right now.
Most do not appear to be worthy of elevation. | will get another update in a couple of days once they are
fully analyzed.

So, the only reason to reach out to Dom would be to confirm, not to badger. | will do that today.

Ken

-----Original Message-----

From: Feldt, Lisa

Sent: Tuesday, November 19, 2013 11:41 AM
To: Kopocis, Ken

Subject: RE: 316 B

Thanks. Let me know. If not, | will reach out to Dom or would you like t0?

lisa

From: Kopocis, Ken

Sent: Tuesday, November 19, 2013 11:30 AM
To: Feldt, Lisa

Cc: Garbow, Avi

Subject: RE: 316 B

I have not seen any. Let me check.

From: Feldt, Lisa

Sent: Tuesday, November 19, 2013 9:51 AM
To: Kopocis, Ken

Cc: Garbow, Avi

Subject: 316 B

Have we received any comments from OMB { Ex. 5 - Deliberative i According to
Administrator, Dom agreed to expedite this.

We're hearing from Drew M. that Dan U. Is suggesting a lawyers meeting | Ex. 5 - Deliberative Ewhich both
Avi and | don't think is the most expeditious next step. Thx '

y
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]

From: Stoner, Nancy

Sent: Sat 11/2/2013 3:38:21 PM

Subject: Re: Clean versions of the 316(b) Preamble and Rule

I see. Didn't think of that. Don't want to think of it either frankly

From: Kopocis, Ken

Sent: Friday, November 01, 2013 10:27:22 PM

To: Stoner, Nancy

Subject: RE: Clean versions of the 316(b) Preamble and Rule

Ex. 5 - Deliberative

Let’s discuss approaches on Monday. I do have some thoughts.

Ken

From: Stoner, Nancy

Sent: Friday, November 01, 2013 8:35 PM

To: Kopocis, Ken

Subject: Fw: Clean versions of the 316(b) Preamble and Rule

Maybe we need to discuss?

From: Wood, Robert

Sent: Friday, November 01, 2013 6:08:19 PM

To: Stoner, Nancy

Subject: Re: Clean versions of the 316(b) Preamble and Rule

From you and Avi would good. In one of my 1-1's with Ken this week I brought it up. He said

Ex. 5 - Deliberative

Robert Wood

Director,

Engineering and Analysis Division
202-566-1822
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From: Stoner, Nancy

Sent: Friday, November 01, 2013 5:28:27 PM

To: Wood, Robert

Subject: RE: Clean versions of the 316(b) Preamble and Rule

From whom are you looking for clearance? Me or Avi?

From: Wood, Robert

Sent: Friday, November 01, 2013 5:22 PM

To: Stoner, Nancy; Southerland, Elizabeth

Cc: Neugeboren, Steven

Subject: Re: Clean versions of the 316(b) Preamble and Rule

Nancy, [ agree with you that Reed is a real gentleman and that he would likely give us the time.
I'm prepared to work with Richard to ask him for that time. Can you just let us know when we
are cleared for that date? Then we will go ahead and ask him. Thank you.

Robert Wood

Director,

Engineering and Analysis Division
202-566-1822

From: Stoner, Nancy

Sent: Friday, November 01, 2013 5:13:45 PM

To: Southerland, Elizabeth

Cec: Kopocis, Ken; Wood, Robert; Zipf, Lynn; Neugeboren, Steven; Levine, MaryEllen
Subject: RE: Clean versions of the 316(b) Preamble and Rule

Thanks. I think we should ask for another week from Reed Super and tell him the truth — that we
won’t be getting the draft BiOp until just before Xmas so we need another week. Reed is one of
the nicest people on the planet. I'll bet he gives it to us. I really don’t want this team to be
further inconvenienced any more than it necessary. Everyone has done such a stellar job.

From: Southerland, Elizabeth
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Sent: Friday, November 01, 2013 4:38 PM

To: Barron, Alex; McGartland, Al; Balserak, Paul

Cec: Stoner, Nancy; Kopocis, Ken; Wood, Robert; Zipf, Lynn; Neugeboren, Steven; Levine, MaryEllen
Subject: FW: Clean versions of the 316(b) Preamble and Rule

Here is the clean version of a new 316b preamble and rule to be transmitted to OMB today. We

Ex. 5 - Deliberative

Alex, I assume you or someone from OP will transmit this to OMB after your review. Letus
know when you send it to OMB so we can make sure we are all using the new OMB version of
the rule.

Elizabeth Southerland, Director
Office of Science & Technology
Office Water

Room 52334 - MC - 4301T
Washington, D. C. 20460
Direct: (202) 566-0328

Fax: (202) 566-0441

From: Zipf, Lynn

Sent: Friday, November 01, 2013 4:29 PM

To: Southerland, Elizabeth

Cc: Wood, Robert; Hewitt, Julie; Matuszko, Jan; Shriner, Paul
Subject: Clean versions of the 316(b) Preamble and Rule
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Lynn Zipf, Deputy Director
Engineering and Analysis Division
Office of Science and Technology

Office of Water

EPA West Room 6233A

(202) 564-1509

EPA HQ FOIA 2014-009508 Interim 3
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To: Wood, Robert[Wood.Robert@epa.gov]; Southerland,
Elizabeth[Southerland.Elizabeth@epa.gov]

Cc: Kopocis, Ken[Kopocis.Ken@epa.gov]

From: Stoner, Nancy

Sent: Sun 10/27/2013 3:21:10 PM
Subject: Slight change of schedule on 316b

The Admin would like to look at them Monday night so we will send to Services and OMB on Tues
instead. We will need to get package in her hands before she leaves Monday nighty
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Peck, Gregory[Peck.Gregory@epa.gov]
Cc: Wood, Robert[Wood.Roberi@epa.gov]; Southerland,
Elizabeth[Southerland.Elizabeth@epa.gov}]

From: Stoner, Nancy

Sent: Wed 9/25/2013 11:19:42 PM,
Subject: Re: FWS i Ex.5-Deliberative |

OK. You answered my Q in advance. Should we send him a note about FWS?

From: Kopocis, Ken

Sent: Wednesday, September 25, 2013 7:17:15 PM
To: Stoner, Nancy; Peck, Gregory

Cc: Wood, Robert; Southerland, Elizabeth

Subject: Re: FWS |Ex. 5 - Deliberative |

Approval is with Bob right now.

From: Stoner, Nancy

Sent: Wednesday, September 25, 2013 6:58:19 PM
To: Peck, Gregory; Kopocis, Ken

Cc: Wood, Robert; Southerland, Elizabeth

Subject: Re: FWS| Ex. 5 - Deliberative

Adding Ken and Betsy. Has the revised text gone to OMB yet?

From: Peck, Gregory

Sent: Wednesday, September 25, 2013 4:02:43 PM
To: Stoner, Nancy

Cc: Wood, Robert

Subject: FWS Ex.5 - Deliberative

Gary Frazer just called from FWS about the schedule for completing the B.O. for the 316(b)
rule. ! Ex. 5 - Deliberative

Ex. 5 - Deliberative

Greg

Gregory E. Peck

Chief of Staff
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Office of Water
1200 Pennsylvania Avenue

Washington, D.C. 20460

202-564-5700
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To: Southerland, Elizabeth[Southerland.Elizabeth@epa.gov}; Wood,
Robert[Wood.Robert@epa.gov]; Hewitt, Julie[Hewitt. Julie@epa.govl; Born, Tom[Born.Tom@epa.gov};
Levine, MaryEllen[levine.maryellen@epa.govl; Witt, Richard[Witt.Richard@epa.govl; Wade,
Alexis[Wade.Alexis@epa.gov]; Zobrist, Marcus[Zobrist. Marcus@epa.gov}, Saxena,
Juhi[Saxena.Juhi@epa.govl; Piziali, Jamie[Piziali. Jamie@epa.gov}; Gilinsky,
Ellen[Gilinsky.Ellen@epa.gov]; Messier, Dawn[Messier.Dawn@epa.gov]; Mallory,
Brenda[Mallory.Brenda@epa.gov}; Zipf, Lynn{Zipf.Lynn@epa.gov]; Chan,
Jennifer[Chan.Jennifer@epa.govl; Balserak, Paul[Balserak.Paul@epa.govl; Behl,
Betsy[Behl.Betsy@epa.govl; lois.schiffer@noaa.govlois.schiffer@noaa.govl;
pamela.lawrence@noaa.govipamela.lawrence@noaa.gov]; ron.dean@noaa.gov[ron.dean@noaa.govyj;
jennifer.schultz@noaa.govijennifer.schultz@noaa.gov}; mike.tust@noaa.gov[mike.tust@noaa.govj;
kristine.petesen@noaa.govikristine.petesen@noaa.gov}; helen.golde@noaa.govlhelen.golde@noaa.govl;
gary_frazer@fws.gov[gary_frazer@fws.govl]; paul_souza@fws.gov[paul_souza@fws.gov};
patrice_ashfield@fws.gov|patrice_ashfield@fws.gov]; rick_wayers@fws.gov(rick_wayers@fws.gov},
drew_crane@fws.govidrew_crane@fws.govl]; michael_bean@ios.doi.gov[michael_bean@ios.doi.gov];
donna.wieting@noaa.gov[donna.wieting@noaa.gov}

Cc: Kopocis, Ken[Kopocis.Ken@epa.gov]; Sawyers, Andrew[Sawyers. Andrew@epa.govl; Nagle,
Deborah[Nagle.Deborah@epa.govl; Neugeboren, Steven[Neugeboren.Steven@epa.gov}; Jones, Gail-
R[Jones.Gail-R@epa.gov]

From: Penman, Crystal

Sent: Wed 9/4/2013 3:50:05 PM

Subject: Endangered Species Act Constultation for 316(b) Cooling Water Intake Rule Call in 1-866-

Agenda for 8-28-13 316b ESA Consultation.docx
2013 08 28 15 00 18.pdf
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To: Southerland, Elizabeth{Southerland.Elizabeth@epa.gov}; Wood,
Robert[Wood.Robert@epa.govl; Hewitt, Julie[Hewitt. Julie@epa.govl]; Wade,
Alexis[Wade.Alexis@epa.gov]; Born, Tom[Born. Tom@epa.gov}; Neugeboren,
Steven[Neugeboren.Steven@epa.gov}; Levine, MaryEllen[levine.maryellen@epa.govj; Sawyers,
Andrew[Sawyers.Andrew@epa.govl]; Nagle, Deborah[Nagle.Deborah@epa.gov}, Zobrist,
Marcus[Zobrist.Marcus@epa.govl]; Witt, Jon[Witt. Jon@epa.govl; Piziali, Jamie[Piziali.Jamie@epa.gov},
Messier, Dawn[Messier.Dawn@epa.gov]; Saxena, Juhi[Saxena.Juhi@epa.gov], Mallory,
Brenda[Mallory.Brenda@epa.govl; Zipf, Lynn[Zipf.Lynn@epa.govl; Lape, Jeffllape.jeff@epa.gov]; Chan,
Jennifer[Chan.Jennifer@epa.govl; Balserak, Paul[Balserak.Paul@epa.govl; Gilinsky,
Ellen[Gilinsky.Ellen@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.govl]; Behl, Betsy[Behl.Betsy@epa.govl;
lois.schiffer@noall.govllois.schiffer@noall.govl;
pamela.lawrence@noaa.gov[pamela.lawrence@noaa.govl; ron.dean@noaa.gov[ron.dean@noaa.govl;
mike.tust@noaa.govimike.tust@noaa.gov]; kristine.petersen@noall.govlkristine.petersen@noall.gov};
helen.golde@noaa.govlhelen.golde@noaa.gov}, donna.wieting@noaa.gov[donna.wieting@noaa.gov};
paul_souza@fws.gov[paul_souza@fws.govl; patrice_ashfield@fws.gov[patrice_ashfield@fws.govl;
rick_sayers@fws.gov[rick_sayers@fws.gov]; drew_crane@fws.gov[drew_crane@fws.gov};
michael_bean@ios.doi.gov[michael_bean@ios.doi.gov]

From: Penman, Crystal

Sent Wed 8/28/2013 12 31:13 PM

Aqenda for 8-28-13 816b ESA Consu!tataon docx
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Gilinsky, Ellen[Gilinsky.Ellen@epa.govl]; Southerland,
Elizabeth[Southerland.Elizabeth@epa.govl; Neugeboren, Steven[Neugeboren.Steven@epa.govl; Wood,
Robert{Wood.Robert@epa.govl; Hewitt, Julie[Hewitt. Julie@epa.govl; Wade,
Alexis[Wade.Alexis@epa.govl]; Born, Tom[Born. Tom@epa.govl; Levine,
MaryEllen[levine.maryellen@epa.gov}, Sawyers, Andrew[Sawyers.Andrew@epa.gov]; Nagle,
Deborah[Nagle.Deborah@epa.govl; Zobrist, Marcus[Zobrist. Marcus@epa.govl; Witt,
Richard[Witt.Richard@epa.gov}; Piziali, Jamie[Piziali.Jamie@epa.gov]; Messier,
Dawn[Messier.Dawn@epa.govl; lois.schiffer@noaa.govilois.schiffer@noaa.govi;
ron.dean@noaa.goviron.dean@noaa.govl; kristine.petersen@noall.gov[kristine.petersen@noall.govi;
helen.golde@noaa.govihelen.golde@noaa.gov}; donna.wieting@noaa.gov[donna.wieting@noaa.govl;
Saxena, Juhi[Saxena.Juhi@epa.gov]; Mallory, Brenda[Mallory.Brenda@epa.govl; Zipf,
Lynn[Zipf.Lynn@epa.gov]; Lape, Jeffllape.jeff@epa.gov]; Chan, Jennifer[Chan.Jennifer@epa.gov};
Balserak, Paul[Balserak.Paul@epa.gov]; pamela.lawrence@noaa.gov[pamela.lawrence@noaa.govl;
mike.tust@noaa.govimike.tust@noaa.gov];, gary_frazer@fws.govigary_frazer@fws.govl;
paul_souza@fws.gov[paul_souza@fws.gov]; patrice_ashfield@fws.gov[patrice_ashfield@fws.govl;
rick_sayers@fws.gov[rick_sayers@fws.gov]

From: Penman, Crystal

Sent: Thur 8/22/2013 4:13:12 PM

Subject: Endangered Species Act Consultation for 316(b) Cooling Water Intake Rule (w/NOAA) 1-866-

Per Nancy's request
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To: Stoner, Nancy[Stoner.Nancy@epa.govl; lois.schiffer@noaa.govilois.schiffer@noaa.govi;
pamela.lawrence@noaa.gov[pamela.lawrence@noaa.govl; ron.dean@noaa.gov[ron.dean@noaa.govyj;
mike.tust@noaa.govimike.tust@noaa.gov]; kristine.petersen@noaa.govikristine.petersen@noaa.govl;
helen.golde@noaa.govlhelen.golde@noaa.gov}; donna.wieting@noaa.gov[donna.wieting@noaa.gov};
Southerland, Elizabeth[Southerland.Elizabeth@epa.gov]; Hewitt, Julie[Hewitt.Julie@epa.gov]; Wade,
Alexis[Wade.Alexis@epa.gov];, Born, Tom[Born. Tom@epa.gov]; Neugeboren,
Steven[Neugeboren.Steven@epa.gov}]; Levine, MaryEllen[levine.maryellen@epa.gov}; Sawyers,
Andrew[Sawyers.Andrew@epa.govl; Nagle, Deborah[Nagle.Deborah@epa.govl; Zobrist,
Marcus[Zobrist.Marcus@epa.gov}; Witt, Richard[Witt.Richard@epa.gov]; Piziali,

Jamie[Piziali. Jamie@epa.gov]; Messier, Dawn[Messier.Dawn@epa.govl; Saxena,
Juhi[Saxena.Juhi@epa.govl]; Mallory, Brenda[Mallory.Brenda@epa.gov}; Zipf, Lynn[Zipf.Lynn@epa.govl;
Lape, Jeff[lape.jeff@epa.gov]; Chan, Jennifer[Chan.Jennifer@epa.gov]; Balserak,
Paul[Balserak.Paul@epa.govl; gary_frazer@fws.govigary_frazer@fws.govl;
paul_souza@fws.gov[paul_souza@fws.gov}]; patrice_ashfield@fws.gov|patrice_ashfield@fws.govl;
rick_sayers@fws.gov[rick_sayers@fws.govl]; drew_crane@fws.gov[drew_crane@fws.gov};
michael_bean@ios.doi.gov[michael_bean@ios.doi.govl; Gilinsky, Ellen[Gilinsky.Ellen@epa.gov];
Kopocis, Ken[Kopocis.Ken@epa.gov]; Behl, Betsy[Behi.Betsy@epa.gov]

From: Wood, Robert

Sent: Mon 8/19/2013 12:29:25 PM

Subject: RE: Endangered Species Act Consultation for 316(b) Cooling Water Intake Rule (W/NOAA) 1-
866-299-3188 passcod€ Non-Responsive i

Agenda for 8-19-13 316b ESA Senior Manager's Check-In Meeting v3.docx

316(b) ESA consultation - EPA's elevation issues 8-16-13 draft v3.docx

Good morning Everybody,
Attached are the agenda and a short issue paper for this morning's 9AM call. Thanks,

Rob

Robert Wood

Director,

Engineering and Analysis Division
Office of Water

202-566-1822

From: Stoner, Nancy

Sent: Monday, August 12, 2013 2:30 PM

To: Stoner, Nancy; lois.schiffer@noaa.gov; pamela.lawrence@noaa.gov; ron.dean@noaa.gov;
mike.tust@noaa.gov; kristine.petersen@noaa.gov; helen.golde@noaa.gov; donna.wieting@noaa.gov;
Southerland, Elizabeth; Wood, Robert; Hewitt, Julie; Wade, Alexis; Born, Tom; Neugeboren, Steven;
Levine, MaryEllen; Sawyers, Andrew; Nagle, Deborah; Zobrist, Marcus; Witt, Richard; Piziali, Jamie;
Messier, Dawn; Saxena, Juhi; Mallory, Brenda; Zipf, Lynn; Lape, Jeff; Chan, Jennifer; Balserak, Paul;
gary_frazer@fws.gov; paul_souza@fws.gov; patrice_ashfield@fws.gov; rick_sayers@fws.gov;
drew_crane@fws.gov; michael_bean@ios.doi.gov; Gilinsky, Ellen; Kopocis, Ken

299-3188 passcode!_Non-Responsive |

When: Monday, August 19, 2013 9:00 AM-10:00 AM (GMT-05:00) Eastern Time (US & Canada).
Where: DCRoomEast2369B/DC-ICC-OW-I0O
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<< File: 2013_08_12_14_44_33.pdf >>
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To: Reynolds, Thomas[Reynolds.Thomas@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.govl
From: Barron, Alex

Sent: Tue 7/30/2013 11:09:30 AM

Subject: Fyi 316(b) omb review now public

The 316(b) Cooling Water Intake Structure Final Rule now shows up as under review on the public omb
website(reginfo).

Alexy
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To: Vaught, Laura[Vaught.Laura@epa.govl; Distefano, Nichole[DiStefano.Nichole@epa.govi;

Garbow, Avi[Garbow.Avi@epa.gov]; Jones, Jim[Jones.Jim@epa.gov]; Kopocis,
Ken[Kopocis.Ken@epa.govl]; Peck, Gregory[Peck.Gregory@epa.govl; Klasen,
Matthew[Klasen.Matthew@epa.gov]; McDermott, Marna[McDermott.Marna@epa.govj}

From: Kaiser, Sven-Erik

Sent: Mon 7/29/2013 3:19:21 AM
Subject: Cleaned up QFRs

Avi Garbow draft nom QFRS 7.28.13.docx
Jim Jones draft nom QFRs 7.28.13.docx
ken.kopocis.nom QFRs.7.28.13.sek.docx

Attached are the cleaned up, standardized versions:

Status as of 11:15 pm:

Jim — cleared

Avi—| Ex. 5 - Deliberative

Ken — awaiting WH comments

Sven-Erik Kaiser

U.S.EPA

Office of Congressional and Intergovernmental Relations
1200 Pennsylvania Ave., NW (1305A)

Washington, DC 20460

202-566-2753
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]

From: Goo, Michael

Sent: Fri 7/26/2013 6:04:17 PM

Subject: Fw: APPROVED & TRANSMITTED to OMB: Criteria and Standards for Cooling Water Intake
Structures

From: Muellerleile, Caryn

Sent: Friday, July 26, 2013 2:03:01 PM

To: Goo, Michael; Cristofaro, Alexander; Owens, Nicole; Schaaff, Lesley; Balserak, Paul; Barron,
Alex

Cc: Wood, Robert; Zipf, Lynn; Hewitt, Julie; Evalenko, Sandy; Nelson, Tomeka; Scozzafava,
MichaelE; Clark, Spencer

Subject: APPROVED & TRANSMITTED to OMB: Criteria and Standards for Cooling Water Intake
Structures

Today OP transmitted to OMB for |nteragency review the economically significant 316(b) final rule.

ROCIS Agenda/Regs
’ E(;Pacmge i

Agency O Review

Lontact Manage Documents Ecanomic Dala EO tistory

EO Review Package 2040-AE95

L Pﬂmary Dosument ;‘"U? /8 m:} ‘fm*er mtavww 904@ Pl F”fﬂ*é”mble ); 5

772B2013
O7ERDIE
07/26/2013

Thank you,

Caryn Muellerleile

Regulatory Management Division
Office of Policy

US Environmental Protection Agency
1200 Pennsylvania Ave NW (1806A)
Washington, DC 20460

(202) 564-2855
muellerleile.caryn@epa.gov
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To: Rick_Sayers@fws.gov[Rick_Sayers@fws.gov]

Cc: Donna.Wieting@noaa.gov[Donna.Wieting@noaa.govj;
gary_frazer@fws.govigary_frazer@fws.govl]; paul_souza@fws.gov[paul_souza@fws.gov};
helen.golde@noaa.govlhelen.golde@noaa.gov]; lois.schiffer@noaa.govilois.schiffer@noaa.gov];
michael_bean@ios.doi.gov[michael_bean@ios.doi.gov}; Ron.Dean@noaa.gov[Ron.Dean@noaa.govj;
Pamela.Lawrence@noaa.gov[Pamela.Lawrence@noaa.gov];
Drew_Crane@fws.gov[Drew_Crane@fws.gov]; Patrice_Ashfield@fws.gov[Patrice_Ashfield@fws.govl;
Stoner, Nancy[Stoner.Nancy@epa.gov}; Kopocis, Ken[Kopocis.Ken@epa.gov]; Gilinsky,
Ellen[Gilinsky.Ellen@epa.gov]; Goo, Michael[Goo.Michael@epa.gov]; Neugeboren,
Steven[Neugeboren.Steven@epa.gov]; Hewitt, Julie[Hewitt.Julie@epa.govl; Sussman,
Bob[Sussman.Bob@epa.gov]; Southerland, Elizabeth[Southeriand.Elizabeth@epa.gov}; Balserak,
Paul[Balserak.Paul@epa.govl]; Levine, MaryEllen[levine.maryellen@epa.gov}; Witt,
Richard[Witt.Richard@epa.gov]; Wade, Alexis[Wade.Alexis@epa.gov]; Born, Tom[Born.Tom@epa.govl;
Kristine Petersen - NOAA Federal[Kristine.Petersen@noaa.govl; Jennifer Schultz - NOAA
Federal[jennifer.schultz@noaa.gov]

From: Wood, Robert

Sent: Fri 7/26/2013 1:18:31 PM

Subject: Letter from USFWS Acknowledging EPA Request for Formal consultation on Final Regulations
on Cooling Water Intake Structures

316b ESA FWS Response to EPA Consultation Regquest 071213 .pdf

Hi Rick,

I'am in receipt of your letter responding to EPA’s request for consultation and am attaching it
here so others at the Services and EPA will have a copy. Also, we are working in carnest on the
regulatory language proposed by the Services with the aim of providing a passback to you for
discussion as soon as possible; I am hopeful we will get it to you today. Thank you.

Rob

Robert Wood
Engineering and Analysis Division
Office of Water

202-566-1822
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United States Department of the Interior

FISH AND WILBKW@Z SERVICE
Washington, D.C. 20246

JUL 12 2013

In Reply Refer To:
FWSfAE’S/'DER/BCH/OSSOS?
2013-F-0004

Mr. Robert K Wood, Director
Engineering and Analysis Division
Office of Water

U.S. Environmental Protection Agency
Washington, District of Columbia 20460

Subject: Request for Initiation of Formal Consultation on Environmental Protection Agency’s
Final Regulation to Establish Requirements for Cooling Water Intake Structures at

Existing Facilities and Amend Requirements at Phase [ Facilities

Dear Mr. Wood:

This letter acknowledges our receipt of your June 18, 2013, letter requesting initiation of formal
section 7 consultation pursuant to the Endangered Species Act of (ESA) of 1973, as amended (16
U.S.C. 1536(a)(2)). The consultation will address the possible effects of the Environmental
Protection Agency’s (EPA) final regulation to implement Section 316(b) of the Clean Water Act

on federally threatened and endangered species and their critical habitats.

Your initiation request states that while EPA believes the rulemaking will not cause adverse
effects to listed species, EPA is still requesting formal consultation to ensure full and expeditious
consideration of impacts to listed species under Section 7(a)(2) of the ESA. We expect to
conclude consultation with your agency on October 31, 2013, unless we mutually agree upon an

extension of the deadline.

We look forward to working with you and your staff. If you have any questions or concerns
about this consultation or the consultation process in general, please feel free to contact Drew

Crane (703-358-2409; Drew_Crane(@fws.gov) or Patrice Ashfield (703-358-2478;
Patrice Ashfield@fws.gov).

Sincerely,

f{ﬁ [ {{%M( : (/ wm j # 7# . .

Richard E. Sayers, Ir., Ph.D.
Chief, Division of Environmental Review
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To: Goo, Michael[Goo.Michael@epa.govl; Kopocis, Ken[Kopocis.Ken@epa.gov]
From: Goffman, Joseph

Sent: Thur 7/25/2013 6:06:21 PM

Subject: Re: 316b

Ken and [ are this close to connecting ....

From: Goo, Michael

Sent: Thursday, July 25, 2013 1:51:13 PM
To: Kopocis, Ken; Goffman, Joseph
Subject: 316b

Ex. 5 - Deliberative i Let me know when we can hit the send button. Thx.
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]
From: Goo, Michael

Sent: Thur 7/25/2013 5:51:13 PM

Subject: 316b

Ex. 5 - Deliberative iLet me know when we can hit the send button. Thx. ¥
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov]; Garbow,
Avi[Garbow.Avi@epa.gov]; Southerland, Elizabeth[Southerland.Elizabeth@epa.gov]
Cc: Neugeboren, Steven[Neugeboren.Steven@epa.govl; Levine,

MaryEllen[levine.maryellen@epa.gov}, Wade, Alexis[Wade.Alexis@epa.gov};, Witt,
Richard[Witt.Richard@epa.gov}; Hewitt, Julie[Hewitt.Julie@epa.gov]; Born, Tom[Born.Tom@epa.govj}
From: Wood, Robert

Sent: Sat 2/22/2014 1:05:48 PM

Subject: Fw: Fwd: NMFS' Rule to be sent to EPA

NMFS proposal for Revised November 4 rule 2.21.2014.docx

NMEFS redline FYT.

Robert K. Wood

Director,

Engineering and Analysis Division
U.S. EPA Office of Water

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Friday, February 21, 2014 5:14:41 PM

To: ted.boling@sol.doi.gov; Sayers, Rick; Drew Crane; Jennifer Schultz - NOAA Federal; Pamela
Lawrence - NOAA Federal; Wood, Robert; Neugeboren, Steven; Barsky, Seth (ENRD)

Subject: Fwd: NMFS' Rule to be sent to EPA

Hello!

Attached please find NMFS's proposed regulatory language changes for the 316(b) regulation. We provide these
documents in response to EPA's proposed regulatory language changes sent to the Services earlier this month.

As with DOI, please regard it as a staff draft offered in the spirit of issue resolution and protect it from disclosure that
would affect our ability to work through the remaining issues of this consultation.

Talk to you on Monday -

Cathy T.

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

cathy tortorici{@noaa.gov
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To: Administrator B6 @epa.gov]; Deputy
Administrator[62Perciasepe.Bob73@epa.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov]; Kopocis,
Ken[Kopocis.Ken@epa.gov}

Cc: Beauvais, Joel[Beauvais.Joel@epa.gov}; Kime, Robin[Kime.Robin@epa.gov]

From: Barron, Alex

Sent: Thur 2/20/2014 11:41:05 PM

Subject: Fw: OW priority rule files

QW Priority Rule Cover Memo fnl3.doc

OW Priority Rule Qverview fni3.doc

OW's OMB Priorities Discussion List 2 20 14 1PM.docx

Administrator et alia - we circulated the files for the ow reg meeting last friday. Since then, there have
been some minor changes due to the completion of some action and edits from ow. Please use this version
of the materials (which have also been resubmitted through the regular channels).

The three materials are:
*A template completed by OW of upcoming signature actions
*A summary and grouping of those actions assembled by OP
*A cover memo from OP that nominates a few actions which might benefit from discussion. However,
we want this to be an open discussion and others are welcome to highlight other actions that they think

warrant conversation.

See you tomorrow,

A

From: Balserak, Paul

Sent: Thursday, February 20, 2014 1:56:22 PM

To: Barron, Alex; Beauvais, Joel

Cc: Cristofaro, Alexander; Nickerson, William; Kime, Robin
Subject: OW priority rule files

Joel and Alex,

Attached are the new OW files on priority rules. I made the changes Ellen G requested via Alex
B. Talso switched the order of the Groups so that the meeting would flow better. OW sent a
new full list that has a few minor tweaks to existing entries and adds dental amalgam.

Thanks,

Paul
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Paul Balserak, Deputy Director
Policy and Regulatory Analysis Division
Office of Policy

202-566-0072
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Wnited States Senate

WASHINGTON, BC205%0
February 18, 2014

The Honorable Sally Jewell
Secretary

U.S. Department of Interior
1849 C Street, N.W,
Washington, D.C. 20240

The Honorable Penny Pritzker
Secretary

U.S. Department of Commerce
1401 Constitution Avenue; N.W.
Washington, D.C. 20230

Dear Secretary Jewell and Secretary Pritzker:

We are writing to express concerns regarding the Section 7 consultation process under the Endangered
Species Act (ESA) between the U.S. Fish and Wildlife Service (FWS), the National Oceanic and
Atmospheric Administration (NOAA), and the Environmental Protection Agency (EPA) regarding the
proposed rule under 316(b) of the Clean Water Act (“the proposed rule”). Specifically, we are requesting
that your agencies vacate the consultation process as it relates to the proposed rule as we believe that it is
an inappropriate application of the ESA.

As indicated in a February 10, 2013 modified settlement agreement, the EPA has been working to finalize
proposed requirements for cooling water intake structures (CWIS) at existing power plants. It has
recently come to our attention that a Section 7 consultation process began shortly before the proposed rule
was to be finalized this past June. It is unclear at whose direction or why the consultation was initiated
during the final review of the proposed rule. Unfortunately, inquiries to your agencies regarding this
process have not resulted in any substantial response.

The proposed rule is expected to create standards that would apply to existing power plants nationally.
These power plants are located throughout several different regions and sub-regions of the United States,
each with its own environment, site-specific conditions and requirements, and surrounding species and
habitat. Therefore, we fail to understand how the outcome of a Section 7 consultation process would be
adequately or appropriately applied on a national level through the proposed rule. While we recognize
the goals of the ESA as they apply individually to CWIS at existing power plants, we fail to see the value
in applying provisions of the ESA beyond a project- by-project basis, which we deem to be a more
appropriate application of the Section 7 consultation process.

The utilities to which this proposed rule will apply provide clean and low-cost power to many of our
constituents. Ultimately, this current roadblock. if not properly addressed, will only result in even higher
energy costs for consumers across the country with no corresponding benefit. Therefore, we respectfully
request that you immediately direct your agencies to vacate the consultation process that is being
incorrectly applied to a national rulemaking process. Ata time when resources are limited and regulatory
uncertainty is high, we do not believe that this exercise is a prudent use of time or limited taxpayer
resources.

ED_000110PST_00002659



EPA HQ FOIA 2014-009508 Interim 3

We appreciate your attention to this matter, and as Members with a key role in the oversight of your
agencies, we will continue to monitor this issue until it has been appropriately resolved.

Respectfully,

cc: Administrator Gina McCarthy, Environmental Protection Agency
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To: Stoner, Nancy[Stoner.Nancy@epa.govl]
From: Kopocis, Ken

Sent: Tue 2/4/2014 12:38:59 AM

Subject: Re: Ex.5-Deliberative :316b mtg

Thanks. | heard.

Progress today: Ex. 5 - Deliberative

iWe'll see.

From: Stoner, Nancy

Sent: Monday, February 03, 2014 6:50:06 PM
To: Kopocis, Ken

Subjectji Ex. 5 - Deliberative i316b mig

is on Admin's calendar for 2/10.
y
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To: Wood, Robert[Wood.Robert@epa.govl

Cc: Donna.Wieting@noaa.gov[Donna.Wieting@noaa.govl;
gary_frazer@fws.gov[gary_frazer@fws.govl; paul_souza@fws.org[paul_souza@fws.org];
helen.golde@noaa.govlhelen.golde@noaa.gov]; lois.schiffer@noaa.govilois.schiffer@noaa.govj;
michael_bean@ios.doi.gov[michael_bean@ios.doi.gov}; Ron.Dean@noaa.gov[Ron.Dean@noaa.govj;
Pamela.Lawrence@noaa.gov[Pamela.Lawrence@noaa.gov};
Drew_Crane@fws.gov[Drew_Crane@fws.gov]; Patrice_Ashfield@fws.gov[Patrice_Ashfield@fws.govl;
Rick_Sayers@fws.gov[Rick_Sayers@fws.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov]; Kopocis,
Ken[Kopocis.Ken@epa.gov]; Gilinsky, Ellen[Gilinsky.Ellen@epa.gov]; Goo,
Michael[Goo.Michael@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Hewitt,
Julie[Hewitt.Julie@epa.gov]; Sussman, Bob[Sussman.Bob@epa.gov}; Southerland,
Elizabeth[Southerland.Elizabeth@epa.gov]; Balserak, Paul[Balserak.Paul@epa.gov}]; Levine,
MaryEllen[levine.maryellen@epa.gov}, Witt, Richard[Witt.Richard@epa.gov]; Wade,
Alexis[Wade.Alexis@epa.gov]; Born, Tom[Born. Tom@epa.gov}; Zipf, Lynn[Zipf.Lynn@epa.gov]; Kristine
Petersen - NOAA Federal[Kristine.Petersen@noaa.gov]

From: Jennifer Schultz - NOAA Federal

Sent: Tue 7/23/2013 9:03:25 PM

Subject: Re: Letter Requesting Formal Consultation on EPA's Final Regulations on Cooling Water
Intake Structures

316(b)initiationLetter NMFS.pdf

Hi Rob,

Attached please find our letter confirming NMFS' initiation of formal section 7 consultation and
conference (for proposed species) on EPA's proposal to finalize regulations on cooling water
intake structures (CWA 316(b)). As described in the letter, we initiated consultation on June 18,
2013. We will deliver our biological and conference opinion 135 days after this date (October
31,2013). Please let me know if you have any questions.

Thank you,

Jenny

Jennifer Schultz, Ph.D.

Endangered Species Act Interagency Cooperation Division
Office of Protected Resources

NOAA Fisheries

U.S. Department of Commerece

301-427-8443

iennifer.schultz@noaa.cov

Www.nimfs.noan,gov

On Tue, Jun 18, 2013 at 4:14 PM, Wood, Robert <Wood.Robert@epa.gov> wrote:

Colleagues,
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Attached as promised is EPA’s letter to the Services requesting formal
consultation on the EPA’s final regulations to establish requirements for cooling
water intake structures at existing facilities. I greatly appreciate your willingness
to agree to formal consultation within the time frames we discussed in our
meeting here at EPA on June 5th. Nancy Stoner is arranging a senior
management check-in call with you for Thursday June 20 at 2:00 PM to discuss
next steps. If you haven’t already received an invitation from Nancy’s office, one
should be coming shortly. I hope you can make it.

Under separate cover, [ am sending you EPA’s Biological Evaluation and a
deliberative, pre-decisional copy the draft final 316(b) rule that is currently
awaiting submittal for interagency review.

Thanks, and I look forward to continuing to work with you on this important
rulemaking.

Rob Wood

Robert Wood

Director

Engineering and Analysis Division
Office of Water

202-566-1822
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LMITED BTATES DEPARTMENT OF COMMERCE
Nationsl Ooeanie and Atmospherie Administration
NATIONAL MARINE FISHERIES SERVICE

Silver Spring, MO 20810

Robert K. Wood, Director

Engineering and Analysis Division JUL 23 203
Office of Water

Environmental Protection Agency

Dear Mr. Wood:

On June 18, 2013, we received your request for formal consultation on the proposed “Final
Regulations to Establish Requirements for Cooling Water Intake Structures at Existing Facilities
and Amend Requirements at Phase I Facilities,” pursuant to Section 7(a)(2) of the Endangered
Species Act (ESA) of 1973, as amended (16 U.S.C. 1536(a)(2)). We also received your
biological evaluation, the draft regulation, and the draft preamble.

The Environmental Protection Agency (EPA) concluded that its proposed action was "not likely
to adversely affect" endangered or threatened species or critical habitat designated for those
species. Nonetheless, EPA requested initiation of formal section 7 consultation to ensure full
and expeditious consideration of the impacts to listed species and critical habitat. At this time,
we do not concur with your determination. After review of the draft proposed regulation and
biological evaluation, we have determined that the proposed action is likely to adversely affect
listed endangered and threatened species and critical habitat that has been designated for those
species. As of June 18, 2013, we confirm initiation of formal consultation and conference (for
proposed species) on the issuance and implementation of the proposed regulations, under the
Clean Water Act, Section 316(b) (40 CFR 122 and 40 CFR 125).

The ESA requires that after initiation of formal consultation, the Action Agency may not make
any irreversible or irretrievable commitment of resources that would preclude the formulation or
implementation of any reasonable and prudent alternatives that would avoid violating section
7(a)(2) (50 CFR 402.09). This prohibition is in force during the consultation process and
continues until the requirements of section 7(a)(2) are satisfied (in this instance, the issuance of
our biological opinion).

During consultation, we will work with EPA to recommend language to incorporate into its
regulation and/or to implement additional activities to minimize impacts of the proposed action
on ESA species and critical habitat. As described in our consultation plan, which we provided to
you on December 19, 2012 and March 18, 2013, we will evaluate the direct and indirect effects
of the action on threatened and endangered species and designated critical habitat. We will use
this information, along with the environmental baseline and cumulative effects, to formulate our
biological and conference opinion as to whether EPA has insured that its action is not likely to
jeopardize the continued existence of any listed or proposed species or result in the destruction or
adverse modification of designated or proposed critical habitat.

@ Printed on Recycled Paper
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We will deliver our biological and conference opinion (“opinion”) to EPA on October 31, 2013,
unless we mutually agree upon an extension of the deadline. If we issue a “jeopardy” opinion, it
will include a reasonable and prudent alternative(s), unless none exist. The opinion may also
include an incidental take statement.

Following the issuance of our opinion, EPA determines whether and in what manner to proceed
with the action in light of its section 7 obligations and our conclusions. If we issue a “jeopardy”
opinion, EPA must notify us of its final decision on the action. If EPA determines that it cannot
comply with the requirements of section 7(a)(2) after consultation, you may apply for an
exemption under section 7(g) of the ESA. You are required to request reinitiation of section 7
consultation if authorized take is exceeded; new information reveals effects that were not
previously considered; the action is subsequently modified to cause effects that were not
previously considered; or if newly listed species or designated critical habitat may be affected by
the action.

If you have any questions, please contact Jennifer Schultz (301-427-8443). We look forward to

working with you and your staff on this consultation.
Sincerely,
éﬁtﬁm *mg /Z/éﬁ/ '

Donna S. Wieting
Director
Office of Protected Resources
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To: Neugeboren, Steven[Neugeboren.Steven@epa.govl]; Witt, Richard[Witt.Richard@epa.govl;
Sussman, Bob[Sussman.Bob@epa.govl; Goo, Michael[Goo.Michael@epa.gov]; Garbow,
Avi[Garbow.Avi@epa.govl]; Levine, MaryEllen[levine.maryellen@epa.gov}; Balserak,
Paul[Balserak.Paul@epa.gov]; Yu, Li (USANYS)[Li.Yu@usdoj.gov]; Wade,
Alexis[Wade.Alexis@epa.gov]; Southeriand, Elizabeth[Southerland.Elizabeth@epa.gov]; Hewitt,
Julie[Hewitt.Julie@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov}; Gilinsky,
Ellen[Gilinsky.Ellen@epa.gov]

From: Wood, Robert

Sent: Thur 6/20/2013 8:53:02 PM

Subject: RE: 316(b) - discussions with plaintiffs

Steve and All,

Ex. 5 - Deliberative

Robert Wood
Engineering and Analysis Division
Office of Water

202-566-1822

From: Neugeboren, Steven

Sent: Thursday, June 20, 2013 3:15 PM

To: Witt, Richard; Sussman, Bob; Goo, Michael; Garbow, Avi; Levine, MaryEllen; Balserak, Paul; Yu, Li
(USANYYS); Wade, Alexis; Southerland, Elizabeth; Wood, Robert; Hewitt, Julie; Kopocis, Ken; Gilinsky, Ellen
Subject: Re: 316(b) - discussions with plaintiffs

Adding other interested folks to this email. Wed like to come to closure in our discussions with plaintiffs
quickly so please let us know what your offices think about our recommended course below asap.

From: Witt, Richard

Sent: Thursday, June 20, 2013 11:52:48 AM

To: Sussman, Bob; Goo, Michael; Neugeboren, Steven; Garbow, Avi; Levine, MaryEllen; Balserak,
Paul; Yu, Li (USANYYS); Wade, Alexis

Subject: FW: 316(b)
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Non-Responsive

From: Reed Super [mailto:reed@superlawgroup.com]
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Sent: Wednesday, June 19, 2013 7:18 PM

To: Yu, Li (USANYYS)

Cec: Witt, Richard; Levine, MaryEllen; robert.yalen@USDOJ.GOV
Subject: Re: 316(b)

Non-Responsive
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Non-Responsive
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Reed W. Super

SUPER LAW GROUP, LLC
131 Varick Street, Suite 1033
New York, New York 10013

(212) 242-2273 (direct)
(212) 242-2355 (main)

(855) 242-7956 (fax)

reed@superlaweroup.com
www.superlaweroup.com

*#% CONFIDENTIALITY NOTICE *** This e-mail is from Super Law Group, LLC, a law
firm, and may contain information that is confidential or privileged. If you are not the intended
recipient, do not read, copy or distribute the e-mail or any attachments. Instead, please notify the

sender and delete the e-mail and any attachments. Thank you.

On Wed, Jun 19, 2013 at 1:29 PM, Yu, Li (USANYS) <Li.Yu@usdoj.gov> wrote:

Reed,

Non-Responsive

Thanks,

~Li

From: Yu, Li (USANYS)

Sent: Wednesday, June 19, 2013 11:16 AM

To: Reed Super

Cc: Witt, Richard (Witt. Richard@epa.gov); Levine, MaryEllen (levine.maryellen@epa.gov)
Subject: 316(b)
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Reed,

Non-Responsive
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To: Neugeboren, Steven[Neugeboren.Steven@epa.govl]; Witt, Richard[Witt.Richard@epa.govl;
Goo, Michael{Goo.Michael@epa.govl]; Garbow, Avi[Garbow.Avi@epa.govl; Levine,
MaryEllen[levine.maryellen@epa.gov}; Balserak, Paul{Balserak.Paul@epa.gov}; Yu, Li
(USANYS)[Li.Yu@usdoj.gov]; Wade, Alexis[Wade.Alexis@epa.gov}; Southerland,
Elizabeth[Southerland.Elizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov};, Hewitt,
Julie[Hewitt.Julie@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov}; Gilinsky,
Ellen[Gilinsky.Ellen@epa.gov}

From: Sussman, Bob

Sent: Thur 6/20/2013 8:52:39 PM

Subject: RE: 316(b) - discussions with plaintiffs

Ex. 5 - Attorney Client
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[T B R

Non-Responsive

From: Reed Super [mailto:reed@superlawgroup.com]

Sent: Wednesday, June 19, 2013 7:18 PM

To: Yu, Li (USANYYS)

Cc: Witt, Richard; Levine, MaryEllen; robert.yalen@USDOJ.GOV
Subject: Re: 316(b)

Non-Responsive
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Non-Responsive
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Non-Responsive
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Non-Responsive

From: Yu, Li (USANYS)

Sent: Wednesday, June 19, 2013 11:16 AM

To: Reed Super

Cc: Witt, Richard (Witt. Richard@epa.gov); Levine, MaryEllen (levine.maryellen@epa.gov)
Subject: 316(b)

Non-Responsive
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ENRD.

Please let me know if I can provide with other information.

Thanks!

--Li
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To: Witt, Richard[Witt.Richard@epa.gov]; Sussman, Bob[Sussman.Bob@epa.govl]; Goo,
Michael[Goo.Michael@epa.gov]; Garbow, Avi[Garbow. Avi@epa.gov]; Levine,
MaryEllen[levine.maryellen@epa.gov}; Balserak, Paul{Balserak.Paul@epa.gov}; Yu, Li
(USANYS)[Li.Yu@usdoj.gov]; Wade, Alexis[Wade.Alexis@epa.gov}; Southerland,
Elizabeth[Southerland.Elizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov};, Hewitt,
Julie[Hewitt.Julie@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov}; Gilinsky,
Ellen[Gilinsky.Ellen@epa.gov}

From: Neugeboren, Steven

Sent: Thur 6/20/2013 7:14:44 PM

Subject: Re: 316(b) - discussions with plaintiffs

Ex. 5 - Attorney Client
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Deliberative and Non-Responsive
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Non-Responsive
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Non-Responsive
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Non-Responsive

ED_000110PST_00002994



EPA HQ FOIA 2014-009508 Interim 3

To: Donna.Wieting@noaa.gov[Donna.Wieting@noaa.govl;
gary_frazer@fws.govlgary_frazer@fws.govj
Cc: paul_souza@fws.org[paul_souza@fws.orgl; helen.golde@noaa.gov[helen.golde@noaa.govl;

lois.schiffer@noaa.govllois.schiffer@noaa.gov]; michael_bean@ios.doi.gov[michael_bean@ios.doi.gov};
Jennifer.Schultz@noaa.gov[Jennifer.Schultz@noaa.gov]; Ron.Dean@noaa.gov[Ron.Dean@noaa.gov];
Pamela.Lawrence@noaa.gov[Pamela.Lawrence@noaa.gov};
Drew_Crane@fws.gov[Drew_Crane@fws.gov]; Patrice_Ashfield@fws.gov[Patrice_Ashfield@fws.govl;
Rick_Sayers@fws.gov[Rick_Sayers@fws.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov]; Kopocis,
Ken[Kopocis.Ken@epa.govl; Gilinsky, Ellen[Gilinsky.Ellen@epa.gov]; Goo,
Michael[Goo.Michael@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Hewitt,
Julie[Hewitt.Julie@epa.gov]; Sussman, Bob[Sussman.Bob@epa.gov}; Southerland,
Elizabeth[Southerland.Elizabeth@epa.gov]; Balserak, Paul[Balserak.Paul@epa.gov}]; Levine,
MaryEllen[levine.maryellen@epa.gov}, Witt, Richard[Witt.Richard@epa.gov]; Wade,
Alexis[Wade.Alexis@epa.gov}, Born, Tom[Born. Tom@epa.gov}; Zipf, Lynn[Zipf.Lynn@epa.gov]

From: Wood, Robert

Sent: Tue 6/18/2013 8:14:45 PM

Subject: Letter Requesting Formal Consultation on EPA's Final Regulations on Cooling Water Intake
Structures

316b ESA Formal Consultation Request 061813.pdf

Colleagues,

Attached as promised is EPA’s letter to the Services requesting formal consultation on the EPA’s
final regulations to establish requirements for cooling water intake structures at existing
facilities. I greatly appreciate your willingness to agree to formal consultation within the time
frames we discussed in our meeting here at EPA on June Sth. Nancy Stoner is arranging a senior
management check-in call with you for Thursday June 20 at 2:00 PM to discuss next steps. If
you haven’t already received an invitation from Nancy’s office, one should be coming shortly. I
hope you can make it.

Under separate cover, [ am sending you EPA’s Biological Evaluation and a deliberative, pre-
decisional copy the draft final 316(b) rule that is currently awaiting submittal for interagency
review.

Thanks, and I look forward to continuing to work with you on this important rulemaking.

Rob Wood
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Robert Wood

Director

Engineering and Analysis Division
Office of Water

202-566-1822
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Gilinsky, Ellen[Gilinsky.Ellen@epa.gov]; Sawyers,
Andrew[Sawyers.Andrew@epa.govl; Southerland, Elizabeth[Southerland.Elizabeth@epa.govl; Mallory,
Brenda[Mallory.Brenda@epa.gov}; michael_bean@ios.doi.gov[michael_bean@ios.doi.gov}

Cc: Neugeboren, Steven[Neugeboren.Steven@epa.gov]

From: Penman, Crystal

Sent: Mon 6/17/2013 7:53:37 PM

Subject: 316B Call iné Non-Responsive i

Per Nancy's request
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To: Stoner, Nancy[Stoner.Nancy@epa.govl]
From: Southerland, Elizabeth

Sent: Mon 1/13/2014 12:23:12 PM

Subject: Fw: 316

1-12-14 Revisions to Services 12-20-13 proposal.docx

From: Garbow, Avi

Sent: Sunday, January 12, 2014 9:40:35 PM

To: Feldt, Lisa; Kopocis, Ken; Southerland, Elizabeth; Wood, Robert; Neugeboren, Steven; Witt,
Richard; Levine, MaryEllen; Wade, Alexis

Subject: Fw: 316

Just received this - have not yet reviewed.
Avi

From: Boling, Edward <ted.boling@sol.doi.gov>

Sent: Sunday, January 12, 2014 9:27:27 PM

To: Garbow, Avi

Cc: Lois J. Schiffer; Sarah Greenberger; Christine Blackburn - NOAA Federal
Subject: Re: 316

Avi - T hope you had a great weekend. We had a productive weekend, which led to the attached
revisions to the Services' 12/20/2013 proposal.

We will be happy to discuss it with you as soon as you're ready.

Regards,

Ted Boling

Deputy Solicitor -- Parks & Wildlife
U.S Department of the Interior

1849 C Street NW

Washington, DC 20240
202-208-4423 (main)

202-208-3125 (direct)
202-208-5584 (fax)

Ted.Boling@sol.doi.gov
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On Sun, Jan 12,2014 at 5:12 PM, Garbow, Avi <Garbow.Avi@epa.gov> wrote:

Ted
Hope you had a nice weekend. Thought I would check in as you had indicated
that we were likely to receive something from the Services on friday. To the best

of my knowledge, nothing came through. Thx.

Avi
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e CFFICE DF WaTER
Donna Wieting

Director, Office of Protected Resources
National Marine Fisheries Service

1315 East-West Highway, F/PR3
Silver Spring, MD 20910

Gary Frazer ‘
Assistant Director, Endangered Species
United States Fish and Wildlife Service
4401 North Fairfax Drive

Arlington, VA 22203

Subject: Initiation of Formal Consultation on the EPA’s Final Regulations to Establish
Requirements for Cooling Water Intake Structures at Existing Facilities and Amend
Requirements at Phase I Facilities

Dear Ms. Wieting and Mr. Frazer:

The U.S. Environmental Protection Agency is requesting formal consultation, pursuant to
Section 7(a)(2) of the Endangered Species Act and implementing regulations at 50 CFR §
402.14(c), with the National Marine Fisheries Service and the U.S. Fish and Wildlife Service
(the Services) on the EPA’s “Final Regulations to Establish Requirements for Cooling Water
Intake Structures at Existing Facilities and Amend Requirements at Phase I Facilities.” Pursuant
to 40 C.F.R. § 402.12, I have sent under separate cover the EPA’s Biological Evaluation. The
BE evaluates the potential effects of the EPA’s action on listed and proposed species and
designated and proposed critical habitat and assesses whether any such species or habitat are
likely to be adversely affected by the action.

Thank you for the considerable time and effort that you and your staff have devoted to the
informal consultation process that we initiated in July 2012 with NMFS and in October 2012
with FWS, including multiple briefings on the contents of the draft 316(b) rule, discussion of the
proposed outline and methodological approach for a biological evaluation, and review of two
drafts of the BE.

As we have discussed, the 316(b) rule when promulgated will reduce the current mortality of
aquatic organisms, including threatened and endangered species, at cooling water intake
structures. The magnitude of mortality reduction, however, will depend on the type, size, and
location of facilities, the degree of improvement in CWIS performance required by the rule, the
nature and number of T&E species in the vicinity of CWISs, as well as other site-specific factors.
Because the 316(b) rule will reduce impacts to listed species from cooling water take structures,
the Agency continues to believe that it will not cause adverse effects and will benefit affected
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species whether threatened, endangered, or otherwise. Nonetheless, the EPA has decided to
request formal consultation to ensure full and expeditious consideration of the impacts to listed
species under section 7(a)(2). Consequently, the EPA is requesting initiation of formal
consultation under Section 7 of the ESA because, as discussed in the BE, after promulgation and
implementation of the 316(b) rule, the rule may allow as many as 215 T&E species and 30
critical habitats of T&E species to continue to be affected.

The sections below provide the necessary information for initiating consultation pursuant to 50
CFR 402.14(c).

L Description of Agency Actions

The action on which the EPA requests formal consultation is a regulation the EPA is in the
process of finalizing, to implement CWA Section 316(b). Section 316(b) requires that the EPA
establish standards for cooling water intake structures that reflect the best technology available
for minimizing adverse environmental effects. The final rule will be implemented through
conditions included in NPDES (National Pollutant Discharge Elimination System) permits,
required under section 402 of the CWA, for facilities that withdraw cooling water from waters of
the United States.

On April 20, 2011, the EPA published proposed standards for cooling water intake structures at
all existing power generating facilities and existing manufacturing and industrial facilities. The
proposal included requirements for facilities that have a design intake flow of greater than two
million gallons per day from waters of the United States and use at least 25 percent of the water
they withdraw exclusively for cooling purposes on an actual intake flow basis. The proposal
included provisions to address impingement (pinning of organisms against intake screens) and
entrainment (organisms sucked through intake screens). While the proposal included

an impingement mortality performance standard, the EPA did not propose uniform entrainment
controls. Rather, the EPA proposed that entrainment requirements should be established by
NPDES permitting authorities on a site-specific basis. In connection with the development of
these requirements, facilities with an average intake flow of more than 125 mgd would need 10
develop an entrainment characterization study to help permit Directors determine facility-
specific entrainment requirements.

The EPA has included in the BE a description of the number of facilities subject to the rule. The
EPA has accurate information on the location of electric generators, but does not have complete
information on the location of all manufacturing facilities with a CWIS. To compensate for this,
the EPA has included information in the BE on all manufacturers in the industries known to use
cooling water, even though some of these facilities will not have a CWIS.

il. Description of Action Area

The action area for the 316(b) rule includes “waters of the United States,” defined in 40 CFR§
122.2 as certain inland waters and the territorial sea extending three miles from shore. As
discussed in the BE, the EPA’s analysis examined CWIS impacts and regulatory benefits in
seven aquatic study regions: California, North Atlantic, Mid-Atlantic, South Atlantic, Gulf of
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Mexico, Great Lakes, and Inland. The study regions were chosen based on regional similarities
within ecosystems, aquatic species, and characteristics of commercial and recreational fishing
activities. Based on the delineation between marine and freshwater ecosystems, these seven
study regions were broadly categorized into Coastal, Great Lakes, and Inland regions.

INI.  Description of Listed Species or Designated Critical Habitat That May Be Affected

As discussed in the BE, the 316(b) rule is likely to affect 215 T&E species with habitat ranges
that overlap with at least one CWIS. Additionally, the critical habitats of 30 T&E species overlap
with at least one CWIS. Few data are available for the EPA to estimate the mortality of T&E
species at CWISs subject to the 316(b) final rule. Consequently, to assess the potential for
impacts of the 316(b) rule on T&E species, the EPA identified current spatial overlap between
the locations of CWISs subject to the rule and the location of federally designated critical
habitats or habitat ranges of T&E species. The overlap analysis was conducted for all life history
stages for all aquatic T&E species with available data. However, due to the uncertainty regarding
the focation of all CWI1Ss, the EPA was not able to conclusively identify all listed species or
associated life stages that could be potentially affected. Accordingly, the EPA followed ESA
regulations requiring the assumption of a reasonable worst case analysis when more accurate
data are unavailable.

The BE addresses aquatic T&E species as well as aquatic-dependent T&E species which include
reptiles, birds, and terrestrial mammals whose diet contains an appreciable proportion of aquatic
organisms. These species are likely to be only indirectly affected by the 316(b) rule.

IV.  Description of How Agency Actions May Affect Listed Species

The EPA attempted to estimate the changes in mortality as a result of the 316(b) rule for all T&E
species. Sufficient data, however, have not been collected at CWISs to estimate the baseline or
amount of future reduction in mortality of T&E species. The 316(b) rule, as currently written,
would require facilities to collect source water baseline biological characterization data,
entrainment biological characterization data, and where applicable, biological performance
studies over a two year period prior to submission of an application for a permit. These data will
enable permit Directors, and the Services, to determine whether T&E species are present,
whether they are being harmed, and to require appropriate CWIS controls.

V. Next Steps

My staff and I have appreciated the positive, collaborative effort among our agencies during the
informal consultation process of developing the BE. We look forward to continuing that
relationship through formal consultation. Separate from this letter, we are providing you with a
predecisional, deliberative copy of the draft 316(b) rule along with a copy of the BE.
Additionally, my staff are providing the Services with the raw data files used to produce the BE.
As we have discussed, we will schedule reoccurring biweekly meetings with the Services to
assist with your preparation of the biological opinion. We will also schedule regular check-in
meetings with senior management at our respective agencies to ensure steady progress
throughout this consultation.
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Please do not hesitate to call me at (202) 566-1822 or Julie Hewitt at (202) 566-1031 if you or
anyone on your staff has questions regarding this matter.

Sincerely,
W
sk Wi

Robert K. Wood, Director
Engineering and Analysis Division
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LMITED BTATES DEPARTMENT OF COMMERCE
Nationsl Ooeanie and Atmospherie Administration
NATIONAL MARINE FISHERIES SERVICE

Silver Spring, MO 20810

Robert K. Wood, Director

Engineering and Analysis Division JUL 23 203
Office of Water

Environmental Protection Agency

Dear Mr. Wood:

On June 18, 2013, we received your request for formal consultation on the proposed “Final
Regulations to Establish Requirements for Cooling Water Intake Structures at Existing Facilities
and Amend Requirements at Phase I Facilities,” pursuant to Section 7(a)(2) of the Endangered
Species Act (ESA) of 1973, as amended (16 U.S.C. 1536(a)(2)). We also received your
biological evaluation, the draft regulation, and the draft preamble.

The Environmental Protection Agency (EPA) concluded that its proposed action was "not likely
to adversely affect" endangered or threatened species or critical habitat designated for those
species. Nonetheless, EPA requested initiation of formal section 7 consultation to ensure full
and expeditious consideration of the impacts to listed species and critical habitat. At this time,
we do not concur with your determination. After review of the draft proposed regulation and
biological evaluation, we have determined that the proposed action is likely to adversely affect
listed endangered and threatened species and critical habitat that has been designated for those
species. As of June 18, 2013, we confirm initiation of formal consultation and conference (for
proposed species) on the issuance and implementation of the proposed regulations, under the
Clean Water Act, Section 316(b) (40 CFR 122 and 40 CFR 125).

The ESA requires that after initiation of formal consultation, the Action Agency may not make
any irreversible or irretrievable commitment of resources that would preclude the formulation or
implementation of any reasonable and prudent alternatives that would avoid violating section
7(a)(2) (50 CFR 402.09). This prohibition is in force during the consultation process and
continues until the requirements of section 7(a)(2) are satisfied (in this instance, the issuance of
our biological opinion).

During consultation, we will work with EPA to recommend language to incorporate into its
regulation and/or to implement additional activities to minimize impacts of the proposed action
on ESA species and critical habitat. As described in our consultation plan, which we provided to
you on December 19, 2012 and March 18, 2013, we will evaluate the direct and indirect effects
of the action on threatened and endangered species and designated critical habitat. We will use
this information, along with the environmental baseline and cumulative effects, to formulate our
biological and conference opinion as to whether EPA has insured that its action is not likely to
jeopardize the continued existence of any listed or proposed species or result in the destruction or
adverse modification of designated or proposed critical habitat.

@ Printed on Recycled Paper
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We will deliver our biological and conference opinion (“opinion”) to EPA on October 31, 2013,
unless we mutually agree upon an extension of the deadline. If we issue a “jeopardy” opinion, it
will include a reasonable and prudent alternative(s), unless none exist. The opinion may also
include an incidental take statement.

Following the issuance of our opinion, EPA determines whether and in what manner to proceed
with the action in light of its section 7 obligations and our conclusions. If we issue a “jeopardy”
opinion, EPA must notify us of its final decision on the action. If EPA determines that it cannot
comply with the requirements of section 7(a)(2) after consultation, you may apply for an
exemption under section 7(g) of the ESA. You are required to request reinitiation of section 7
consultation if authorized take is exceeded; new information reveals effects that were not
previously considered; the action is subsequently modified to cause effects that were not
previously considered; or if newly listed species or designated critical habitat may be affected by
the action.

If you have any questions, please contact Jennifer Schultz (301-427-8443). We look forward to

working with you and your staff on this consultation.
Sincerely,
éﬁtﬁm *mg /Z/éﬁ/ '

Donna S. Wieting
Director
Office of Protected Resources
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United States Department of the Interior

FISH AND WILBKW@Z SERVICE
Washington, D.C. 20246

JUL 12 2013

In Reply Refer To:
FWSfAE’S/'DER/BCH/OSSOS?
2013-F-0004

Mr. Robert K Wood, Director
Engineering and Analysis Division
Office of Water

U.S. Environmental Protection Agency
Washington, District of Columbia 20460

Subject: Request for Initiation of Formal Consultation on Environmental Protection Agency’s
Final Regulation to Establish Requirements for Cooling Water Intake Structures at

Existing Facilities and Amend Requirements at Phase [ Facilities

Dear Mr. Wood:

This letter acknowledges our receipt of your June 18, 2013, letter requesting initiation of formal
section 7 consultation pursuant to the Endangered Species Act of (ESA) of 1973, as amended (16
U.S.C. 1536(a)(2)). The consultation will address the possible effects of the Environmental
Protection Agency’s (EPA) final regulation to implement Section 316(b) of the Clean Water Act

on federally threatened and endangered species and their critical habitats.

Your initiation request states that while EPA believes the rulemaking will not cause adverse
effects to listed species, EPA is still requesting formal consultation to ensure full and expeditious
consideration of impacts to listed species under Section 7(a)(2) of the ESA. We expect to
conclude consultation with your agency on October 31, 2013, unless we mutually agree upon an

extension of the deadline.

We look forward to working with you and your staff. If you have any questions or concerns
about this consultation or the consultation process in general, please feel free to contact Drew

Crane (703-358-2409; Drew_Crane(@fws.gov) or Patrice Ashfield (703-358-2478;
Patrice Ashfield@fws.gov).

Sincerely,

f{ﬁ [ {{%M( : (/ wm j # 7# . .

Richard E. Sayers, Ir., Ph.D.
Chief, Division of Environmental Review
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Stoner, Nancy[Stoner.Nancy@epa.govl]
Lois Schiffer - NOAA Federal
Tue 12/3/2013 4:46:46 PM

Subject: Re: 316(b)

great- thanks.

On Tue, Dec 3, 2013 at 11:45 AM, Stoner, Nancy <Stoner.Nancy@epa.gov> wrote:

Lois,

40 CFR 125.90(b) requires BPJ determinations for permit writers in the absence of a
national 316(b) rule. Hope this is helpful.

Nancy

From: Stoner, Nancy

Sent: Tuesday, December 03, 2013 10:12:14 AM
To: Lois Schiffer

Subject: Re: 316(b)

Will do

From: Lois Schiffer - NOAA Federal <lois.schiffer@nocaa.gov>
Sent: Tuesday, December 03, 2013 10:10:36 AM

To: Stoner, Nancy

Subject: Re: 316(b)

try 202-482-4627

On Tue, Dec 3, 2013 at 8:28 AM, Stoner, Nancy <Stoner.Nancy@epa.gov>
wrote:

Sorry I didn't get back to you yesterday. I'm in all day SES mtg but
will try to call you on a break. What is best # to use?

Lois Schiffer

General Counsel

National Oceanic & Atmospheric Administration
U.S. Department of Commerce

Phone: 202-482-4080

Cell: 202-573-1583

Email: Lois.Schiffer@noaa.gov
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Lois Schiffer

General Counsel

National Oceanic & Atmospheric Administration
U.S. Department of Commerce

Phone: 202-482-4080

Cell: 202-573-1583

Email: Lois.Schiffer@noaa.gov
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To: Stoner, Nancy[Stoner.Nancy@epa.govl]
From: Lois Schiffer - NOAA Federal

Sent: Tue 12/3/2013 3:10:36 PM

Subject: Re: 316(b)

try 202-482-4627

On Tue, Dec 3, 2013 at 8:28 AM, Stoner, Nancy <Stoner.Nancy(@epa.gov> wrote:

Sorry I didn't get back to you yesterday. I'm in all day SES mtg but will try to call
you on a break. What is best # to use?

Lois Schiffer

General Counsel

National Oceanic & Atmospheric Administration
U.S. Department of Commerce

Phone: 202-482-4080

Cell: 202-573-1583

Email: Lois.Schiffer@noaa.gov
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To: Stoner, Nancy[Stoner.Nancy@epa.gov}; Kopocis, Ken[Kopocis.Ken@epa.gov]; Garbow,
Avi[Garbow.Avi@epa.gov]
From: Feldt, Lisa

Sent: Tue 12/3/2013 3:56:10 AM

Howard already working this but would be good to know what discussions if any our staff has had and
what was thew substance and to what level. We should all connect in the am with Bob. Lisa

From: Stoner, Nancy
Sent: Monday, December 02, 2013 9:28:39 PM
To: Kopocis, Ken; Feldt, Lisa; Garbow, Avi

Seems like we need to ask OMB to | Ex. 5 - Deliberative
Should Ken or | call Dom Mancini?

y
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To: Stoner, Nancy[Stoner.Nancy@epa.gov]; Southerland,
Elizabeth[Southerland.Elizabeth@epa.gov]

From: Wood, Robert

Sent: Mon 12/2/2013 4:07:39 PM

Subject: Re: Lois Schiffer called me re 316b and OMB mig

Could not get a call with Cortney until 4:45 today. | will let you know what | learn.

From: Stoner, Nancy

Sent: Monday, December 02, 2013 8:51.05 AM

To: Wood, Robert

Subject: RE: Lois Schiffer called me re 316b and OMB mtg

thanks

-----Original Message-----

From: Wood, Robert

Sent: Monday, December 02, 2013 8:50 AM

To: Southeriand, Elizabeth; Stoner, Nancy

Subject: Re: Lois Schiffer called me re 316b and OMB mtg

I have no information yet. | traded messages with Cortney Wednesday and she owes me a call. Will try
her again this morning.

From: Southerland, Elizabeth

Sent: Monday, December 02, 2013 8:46:01 AM

To: Stoner, Nancy; Wood, Robert

Subject: RE: Lois Schiffer called me re 316b and OMB mtg

I haven't heard a thing yet. Maybe Rob will know from Courtney Higgins.

Elizabeth Southerland, Director
Office of Science & Technology
Office Water

Room 5233A - MC - 4301T
Washington, D. C. 20460
Direct: (202) 566-0328

Fax: (202) 566-0441

From: Stoner, Nancy

Sent: Monday, December 02, 2013 8:43 AM

To: Southerland, Elizabeth; Wood, Robert

Subject: Lois Schiffer called me re 316b and OMB mtg

What do we know about what happened? | want to know before calling her back. Thx
y
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To: Stoner, Nancy[Stoner.Nancy@epa.govl]

From: Lois Schiffer - NOAA Federal

Sent: Tue 11/26/2013 3:40:59 PM

Subject: i need a quick bit of help on how 316b works--can you call me? thanks. Lois

Lois Schiffer

General Counsel

National Oceanic & Atmospheric Administration
U.S. Department of Commerce

Phone: 202-482-4080

Cell: 202-573-1583

Email: Lois.Schiffer@noaa.gov
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Industry Stakeholder Coffee
Wednesday, May 15, 2013
9:00 - 10:00 a.m.
Room 2123 EPA East, 1201 Constitution Avenue, N.W.
Call-in Number: 1-866-299-3188, conference code

Non-Responsive

AGENDA

PENDING ACTIONS
1. Proposal to revise Water Quality Standards Regulation (OMB)

2. Cooling Water Intake Structure rule (Internal)

3. National Primary Drinking Water Regulation: Group Regulation of
Carcinogenic Volatile Compounds (Internal)

4. Nitrogenous DBPs (Internal)
5. Update: National Stormwater Rulemaking (Internal)

6. Multi Sector General Permit (Internal)

OGWDW

7. Update: Perchlorate

8. Hexavalent Chromium (Chromium-6)

9. Status: Guidance on implementation of the Lead Reduction Act

10.Update: EPA/ORD Technical Roundtables for the Drinking Water and
Hydraulic Fracturing Study

OST
11.Update: Aquatic life advisory value for conductivity

12.Update: Selenium criteria

OWOW
13.Draft National Rivers and Streams Assessment 2008-2009 Report
14.Update: Waters of the U.S.
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Industry Stakeholder Coffee
Wednesday, May 15, 2013
9:00 - 10:00 a.m.
Room 2123 EPA East. 1201 Constitution Avenue, N.W.
Call-in Number: | Non-Responsive tonference code:

Non-Responsive

AGENDA

PENDING ACTIONS
1. Proposal to revise Water Quality Standards Regulation (OMB) — Betsy

Southerland will represent OST

Update requested by Amanda Aspatore, Associate General Counsel,
National Mining Association

2. Cooling Water Intake Structure rule (Internal) - Betsy Southerland will
represent OST

Requested by Amy Emmert, American Petroleum Institute

Question: Is it still on target for 6/27?

3. National Primary Drinking Water Regulation: Group Regulation of
Carcinogenic Volatile Compounds (Internal) — Peter Grevatt/Eric
Burneson will represent OGWDW

Requested by Jack Adams, VP, Government Affairs, Calgon Carbon
Corporation

Comments/Questions: What is the current status of the proposed cVOC
rule? Specifically, has a promulgation date been set? Have the MCLs
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been set for the proposed compounds? Have any decisions been made
regarding BACT for the rule?

4. Nitrogenous DBPs (Internal) - Peter Grevatt/Eric Burneson will represent
OGWDW

Requested by Jack Adams, VP, Government Affairs, Calgon Carbon
Corporation

Comments/Questions:

What is the status regarding nitrogenous DBPs? Is EPA looking at a
potential group contaminant rule on N-DBPs ? If so, is there a tentative
timetable associated with this rule? How might this rule be enacted in
relation to the current USEPA DBP rule?

5. Update: National Stormwater Rulemaking (Internal) — Andrew
Sawyers/Deborah Nagle will represent OWM

Requested by Amanda Aspatore, Associate General Counsel, National
Mining Association

6. Multi Sector General Permit (Internal) — Andrew Sawyers/Deborah
Nagle will represent OWM.

Update requested by Amanda Aspatore, Associate General Counsel,
National Mining Association

OGWDW
7. Update: Perchlorate (Peter Grevatt/Eric Burneson will cover)
Requested by Jim Rollins, Policy Navigation Group AND Jack Adams,
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VP, Government Affairs, Calgon Carbon Corporation

Jim Rollins — Comments/Questions:

a. Update on timing for SBAR panel and proposed MCL

b. Timing for a proposed MCL

c. Timing for SAB report

d. EPA plan for incorporating SAB report comments, conclusions, and
recommendations into planning for proposed MCL

e. What is EPA's plan to incorporate the results of the Lumen PBPK/PD
paper published this past March with the path forward on the SAB
perchlorate panel report as the Agency moves proceeds towards

a proposed MCL decision?

f. Does the SAB report factor into agency development of its statutorily-
required HRRCA analysis? If so, how?

Jack Adams - Comments/Questions:

What is the status of a potential USEPA ruling for perchlorate?
Specifically, will a regulation be forth coming? If so, has the MCL been
set? What is the current timing on this situation?

Hexavalent Chromium (Chromium-6) — Peter Grevatt/Eric Burneson
Requested by Jack Adams, VP, Government Affairs, Calgon Carbon
Corporation

Comments/Questions:

What is the status on the potential regulation of hexavalent chromium in
water? Specifically, has a promulgation date been set? Have the MCLs
been set for the proposed compounds?

Have any decisions been made regarding BACT for the rule?

Status: Guidance on implementation of the Lead Reduction Act (Peter
Grevatt/Eric Burneson)
Requested by Kristine Heine, for Kohler Co.

10.Update: EPA Technical Roundtables for the Drinking Water and
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Hydraulic Fracturing Study (Jeanne Briskin will represent ORD)
Requested by Amy Emmert, American Petroleum Institute

OST (Betsy Southerland will represent OST)
11.Update: Aquatic life advisory value for conductivity

Requested by Amanda Aspatore, Associate General Counsel, National

Mining Association

Comments/Questions: Aquatic life advisory value for conductivity —
EPA’s next steps? Plans for releasing a proposal with respect to
conductivity?

12.Update: Selenium criteria

Requested by Amanda Aspatore, Associate General Counsel, National
Mining Association

Comments/Questions:

Selenium criteria development status update — NODA, peer review,
proposal timing

OWOW
13.Draft National Rivers and Streams Assessment 2008-2009 Report (Susan
Holdsworth/Ellen Tarquino will represent OWOW)

14.Update: Waters of the U.S. (TBA/OWOW)
Requested by Jim Rollins, Policy Navigation Group; Amanda Aspatore,

Associate General Counsel, National Mining Association and Amy
Emmert, API
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Jim Rollins - Comments/Questions:

Navigable waters; he has questions about the scope of the economic
analysis for the EPA navigable waters rule-making.

Amanda — Comments/Questions:

Jurisdictional guidance and/or rulemaking — decisions on finalizing the
guidance? Timing for a rulemaking?
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Industry Stakeholder Coffee
Wednesday, May 15, 2013
9:00 - 10:00 a.m.
Room 2123 EPA East, 1201 Constitution Avenue, N.W.
Call-in Number: | Non-Responsive Pnference code

Non-Responsive

AGENDA

PENDING ACTIONS
1. Proposal to revise Water Quality Standards Regulation (OMB)

2. Cooling Water Intake Structure rule (Internal)

3. National Primary Drinking Water Regulation: Group Regulation of
Carcinogenic Volatile Compounds (Internal)

4. Nitrogenous DBPs (Internal)
5. Update: National Stormwater Rulemaking (Internal)

6. Multi Sector General Permit (Internal)

OGWDW

7. Update: Perchlorate

8. Hexavalent Chromium (Chromium-6)

9. Status: Guidance on implementation of the Lead Reduction Act

10.Update: EPA/ORD Technical Roundtables for the Drinking Water and
Hydraulic Fracturing Study

OST
11.Update: Aquatic life advisory value for conductivity

12.Update: Selenium criteria

OWOW
13.Draft National Rivers and Streams Assessment 2008-2009 Report
14.Update: Waters of the U.S.
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Industry Stakeholder Coffee
Wednesday, May 15, 2013
9:00 - 10:00 a.m.
Room 2123 EPA East, 1201 Constitution Avenue, N.-W.
Call-in Number: | Non-Responsive tonference code

Non-Responsive

AGENDA

PENDING ACTIONS
1. Proposal to revise Water Quality Standards Regulation (OMB) — Betsy

Southerland will represent OST

Update requested by Amanda Aspatore, Associate General Counsel,
National Mining Association

2. Cooling Water Intake Structure rule (Internal) - Betsy Southerland will
represent OST

Requested by Amy Emmert, American Petroleum Institute

Question: Is it still on target for 6/27?

3. National Primary Drinking Water Regulation: Group Regulation of
Carcinogenic Volatile Compounds (Internal) — Peter Grevatt/Eric
Burneson will represent OGWDW

Requested by Jack Adams, VP, Government Affairs, Calgon Carbon
Corporation

Comments/Questions: What is the current status of the proposed cVOC
rule? Specifically, has a promulgation date been set? Have the MCLs
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been set for the proposed compounds? Have any decisions been made
regarding BACT for the rule?

4. Nitrogenous DBPs (Internal) - Peter Grevatt/Eric Burneson will represent
OGWDW

Requested by Jack Adams, VP, Government Affairs, Calgon Carbon
Corporation

Comments/Questions:

What is the status regarding nitrogenous DBPs? Is EPA looking at a
potential group contaminant rule on N-DBPs ? If so, is there a tentative
timetable associated with this rule? How might this rule be enacted in
relation to the current USEPA DBP rule?

5. Update: National Stormwater Rulemaking (Internal) — Andrew
Sawyers/Deborah Nagle will represent OWM

Requested by Amanda Aspatore, Associate General Counsel, National
Mining Association

6. Multi Sector General Permit (Internal) — Andrew Sawyers/Deborah
Nagle will represent OWM.

Update requested by Amanda Aspatore, Associate General Counsel,
National Mining Association

OGWDW
7. Update: Perchlorate (Peter Grevatt/Eric Burneson will cover)
Requested by Jim Rollins, Policy Navigation Group AND Jack Adams,

ED_000110PST_00003570



|o°

EPA HQ FOIA 2014-009508 Interim 3

VP, Government Affairs, Calgon Carbon Corporation

Jim Rollins — Comments/Questions:

a. Update on timing for SBAR panel and proposed MCL

b. Timing for a proposed MCL

c. Timing for SAB report

d. EPA plan for incorporating SAB report comments, conclusions, and
recommendations into planning for proposed MCL

e. What is EPA's plan to i